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TIME TO FILE PETITION FOR
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Inre: WESCO OPERATING, INC. )
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WIND RIVER INDIAN RESERVATION )

)

)

)

Motion No. 1

MOTION FOR EXTENSION OF TIME

Wesco Operating, Inc. (Wesco) requests that the Environmental Appeals Board
(EAB) grant Wesco a 60-day extension to June 17, 2015, to file its Petition for Review
for NPDES Permit No. WY-0025232 (Permit), issued March 12, 2015 by the
Environmental Protection Agency (EPA), Region 8, and received by Wesco on March
18, 2015. A copy of the Permit is attached hereto as Exhibit 1, and incorporated by
reference. The current deadline for filing a Petition for Review is April 18, 2015. Wesco

has not previously requested additional time to respond to the Petition for Review.

In support of its motion, Wesco seeks additional time because it contends that
the items to be addressed in its Petition for Review will have significant economic,
social, and environmental implications not only to Wesco but also to the Northern
Arapahoe and Shoshone Tribes. A number of the Response to Comments by the EPA

and attached to the Permit did not appear to adequately address significant technical



errors brought forth during the public comment period. The requested time is needed to
allow Wesco to: (1) fully evaluate the potential impacts of the contested conditions in the
Permit; (2) conduct Tribal consultation and obtain Tribal input regarding economic and
environmental consequence of the contested conditions in the Permit; and (3) request
inter-disciplinary governmental review (United States Fish & Wildlife, Natural Resource
Conservation Service, Bureau of Land Management and, Bureau of Indian Affairs) of

the stated opinions the EPA used in establishing Permit limits and classifications.

Historically, the Northern Arapahoe and the Shoshone Tribes conducted and
approved policy matters in the Joint Business Council (JBC). After the Draft Permit was
issued but before the Permit was ratified, the JBC was dissolved, with each Tribe
forming its own individual council. As such, neither individual council was provided the
time or opportunity to review the conditions of the Permit or consider the potential loss
of revenue associated with newly developed limits within the Permit. The requested
extension will allow Wesco to meet with councils from both Tribes to discuss the

implications of implementing the Permit as written.

For over 80 years, produced water has been discharged from the Winkleman
Dome field under various forms of governmental and tribal supervision and oversight.
The EPA response to comments portion of the Permit failed to address numerous
technical and fundamental issues in regards to newly adopted permit conditions and
language. Due to technical errors incorporated into the Permit, the EPA has created

conditions where it will not be practical or economically feasible for Wesco to continue



to discharge produce water into the arid region. During times of drought ranchers and
wildlife have become accustomed to and relied on the reliable water sources such as
Wesco’s produce water. The loss of discharge water due to improper interpretations
and opinions incorporated into the Permit would result in the loss of miles of artificially
established wetland habitat, hundreds of acres of lost grazing rangeland, over 100

acres of man-made aquatic habitat ponds, and economic loss of royalties to the Tribes.

Wesco contacted the EPA Office of Regional Counsel for Region 8 via phone
and e-mail on March 30, 2015 to determine whether the EPA would concur or object to
the motion. At the time this Motion for Extension of Time was submitted, Wesco had
not received a response. Wesco believes that a 60-day extension will allow Wesco to

provide an adequate response and will not prejudice any party.

For the reasons set forth, Wesco respectfully requests that its Motion for
Extension of Time to File for Petition for Review be granted and the EAB extend the

deadline for Wesco to file its Petition for Review to June 17, 2015.

Dated April 7, 2015

Rew submitted, - :
Robert W. Kirkwood--President

Wesco Operating, Inc.

PO Box 1650

Casper, WY 82602

Phone: 307-265-5178
Fax: 307-265-1791




Permit No.: WY-0025232

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 8
1595 WYNKOOP STREET
DENVER, COLORADO 80202-1129

AUTHORIZATION TO DISCHARGE UNDER THE
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM

In compliance with the provisions of the Clean Water Act, as amended, (33 U.S.C. § 1251 et
seq; the Act),

the Wesco Operating, Inc.,

is authorized to discharge from its Tensleep #1 (Winkleman Dome Field) wastewater treatment
facility located in SW ¥ SE Y4 Section 18, Township 2 North, Range 1 West, latitude 43.14291° N
and longitude 108.91771° W , in Fremont County, Wyoming

to an unnamed ephemeral tributary of Big Horn Draw, which is tributary to the Little Wind River,
in accordance with discharge point(s), effluent limitations, monitoring requirements and other
conditions set forth herein. Authorization for discharge is limited to those outfalls specifically listed

in the permit.

This permit shall become effective May ), 2015

This permit and the authorization to discharge shall expire at midnight, Mavreh 3) 3 2025

, iy ‘
Signed this /X day of ,%i{:’@/ S

Acting Assistant Regional Administrator
Office of Partnerships and Regulatory Assistance

INDUSTRIAL (Rev. 2/2011)
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1. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS

1.1. Definitions.

The 30-day (and monthly) average, other than for microbiological organisms (e.g., bacteria, viruses, etc.), is
the arithmetic average of all samples collected during a consecutive 30-day period or calendar month,
whichever is applicable. Geometric means shall be calculated for microbiological organisms unless specified
otherwise in the permit. The calendar month shall be used for purposes of reporting self-monitoring data on
discharge monitoring report forms.

The 7-day (and weekly) average, other than for microbiological organisms (e.g., bacteria, viruses, etc.), is the
arithmetic mean of all samples collected during a consecutive 7-day period or calendar week, whichever is
applicable. Geometric means shall be calculated for microbiological organisms unless specified otherwise in
the permit. The 7-day and weekly averages are applicable only to those effluent characteristics for which there
are 7-day average effluent limitations. The calendar week, which begins on Sunday and ends on Saturday,
shall be used for purposes of reporting self-monitoring data on discharge monitoring report forms. Weekly
averages shall be calculated for all calendar weeks with Saturdays in the month. If a calendar week overlaps
two months (i.e., the Sunday is in one month and the Saturday in the following month), the weekly average
calculated for that calendar week shall be included in the data for the month that contains the Saturday.

Daily Maximum (Daily Max.) is the maximum measured value for a pollutant discharged during a calendar day
or any 24-hour period that reasonably represents a calendar day for purposes of sampling. For pollutants with
daily maximum limitations expressed in units of mass (e.g., kilograms, pounds), the daily maximum is
calculated as the total mass of pollutant discharged over the calendar day or representative 24-hour period. For
pollutants with limitations expressed in other units of measurement (e.g., milligrams/liter, parts per billion),
the daily maximum is calculated as the average of all measurements of the pollutant over the calendar day or
representative 24-hour period. If only one measurement or sample is taken during a calendar day or
representative 24-hour period, the single measured value for a pollutant will be considered the daily maximum
measurement for that calendar day or representative 24-hour period.

Daily Minimum (Daily Min.) is the minimum value allowable in any single sample or instantaneous
measurement collected during the course of a day.

Grab sample, for monitoring requirements, is defined as a single "dip and take" sample collected at a
representative point in the discharge stream.

Instantaneous measurement, for monitoring requirements, is defined as a single reading, observation, or
measurement.

Composite samples shall be flow proportioned. The composite sample shall, at a minimum, contain at least
four (4) samples collected over the compositing period. Unless otherwise specified, the time between the
collection of the first sample and the last sample shall not be less than six (6) hours, nor more than twenty-four
(24) hours. Acceptable methods for the preparation of composite samples are as follows:

a. Constant time interval between samples, sample volume proportional to flow rate at the time of
sampling;

b. Constant time interval between samples, sample volume proportional to total flow (volume) since last
sample. For the first sample, the flow rate at the time of the first sample was collected may be used;

c. Constant sample volume, time interval between samples proportional to flow (i.e., sample taken every
“X” gallons of flow); and,

d. Continuous collection of sample with sample collection rate proportional to flow rate.
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Bypass means the intentional diversion of waste streams from any portion of a treatment facility.

Upset means an exceptional incident in which there is unintentional and temporary noncompliance with
technology-based permit effluent limitations because of factors beyond the reasonable control of the permittee.
An upset does not include noncompliance to the extent caused by operational error, improperly designed
treatment facilities, inadequate treatment facilities, lack of preventive maintenance, or careless or improper
operation.

Severe property damage means substantial physical damage to property, damage to the treatment facilities
which causes them to become inoperable, or substantial and permanent loss of natural resources which can
reasonably be expected to occur in the absence of a bypass. Severe property damage does not mean economic
loss caused by delays in production.

Director means the Regional Administrator of the EPA Region 8 or an authorized representative.

EPA means the United States Environmental Protection Agency.

Storm Water means storm water runoff, snow melt runoff, and surface runoff and drainage.

CWA means the Clean Water Act (formerly referred to as either the Federal Water Pollution Act or the Federal
Water Pollution Control Act Amendments of 1972), Pub. L. 92-500, as amended by Pub. L. 95-217, Pub. L.

95-576, Pub. L. 96-483, Pub. L. 97-117, and Pub. L. 100-4. In this permit the CWA may be referred to as “the
Act”.

Whole Effluent Toxicity (WET) is the total toxic effect of an effluent measured directly with a toxicity test.
Acute toxicity occurs when 50 percent or more mortality is observed for either species (see Part 1.3.6) at any
effluent concentration. Mortality in the control must simultaneously be 10 percent or less for the effluent
results to be considered valid.
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1.2, Description of Discharge Point(s). The authorization to discharge provided under this permit is limited
to those outfalls specifically designated below as discharge locations. Discharges at any location not
authorized under an NPDES permit is a violation of the CWA and could subject the person(s)
responsible for such discharge to penalties under CWA Section 309.

Outfall
Serial Number(s) Description of Discharge Point(s)
001 Any discharge from the last of 4 sequential skim pits to an unnamed ephemeral

tributary to Big Horn Draw, which is tributary to the Little Wind River.
(Latitude 43.14291° N, Longitude 108.91771° W)

1.3.  Specific Limitations and Self-Monitoring Requirements.

1.3.1. Effluent Limitations - Qutfall 001.

1.3.1.1. General Efftuent Limitations:

There shall be no discharge of waste pollutants into navigable waters from any source (other than
produced water) associated with production, field exploration, drilling, well completion, or well
treatment (i.e. drilling muds, drill cuttings, and produced sand).

1.3.1.2. Effective immediately after permit issuance and expiring three (3) years after the effective
date of this permit, the quality of produced water effluent discharged by the facility shall, at a
minimum, meet the limitations as set forth below:

Effluent Limitation
Parameter 30-Day Daily
Average a/ Maximum a/

Specific Conductance, pS/cm N/A 7,500
Total Dissolved Solids, mg/L N/A 5,000
Chloride, mg/L N/A 2,000
Sulfate, mg/L 1,000 1,800
Total Radium 226, pCi/L N/A 60

The concentration of oil and grease shall not exceed 10 mg/L in any sample nor shall there be a visible sheen
or cause a visible sheen in the receiving waters or deposits on the bottom or shoreline of the receiving waters,

The pH of the discharge shall not be less than 6.5 or greater than 9.0 at any time.

There shall be no discharge of floating solids or visible foam in other than trace amounts.

a/ See Permit Part 1.1, for definition of terms.
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1.3.1.3. Effective three (3) years after the effective date of this permit and lasting through thg l.ife of
this permit, the quality of produced water effluent discharged by the facility shall, at a minimum,
meet the limitations as set forth below:
Effluent Limitation
Parameter 30-Day Daily
Average a/ Maximum _a/ |
Specific Conductance, pS/cm N/A 7,500
Total Dissolved Solids, mg/L N/A 5,000
Chloride, mg/L 230 860
Sulfate, mg/L 1,000 1,800
Sulfide (as H,S), mg/L 0.002 N/A
Total Radium 226, pCi/L N/A 60

The concentration of oil and grease shall not exceed 10 mg/L in any sample nor shall there be a visible sheen
or cause a visible sheen in the receiving waters or deposits on the bottom or shoreline of the receiving waters.

The pH of the discharge shall not be less than 6.5 or greater than 9.0 at any time.

There shall be no discharge of floating solids or visible foam in other than trace amounts.

a/ See Permit Part 1.1, for definition of terms.

1.3.2. Self-Monitoring Requirements - Outfall 001.

Effective immediately and lasting through the effective term of this permit. Sampling and test
procedures for pollutants listed in this part shall be in accordance with guidelines promulgated by
the Administrator in 40 CFR Part 136, as required in 40 CFR § 122.41(j). At a minimum, the
following constituents shall be monitored at the frequency and with the type of measurement
indicated; samples or measurements shall be representative of the volume and nature of the
monitored discharge. If no discharge occurs during the entire monitoring period, it shall be stated on
the Discharge Monitoring Report Form (EPA No, 3320-1) that no discharge or overflow occurred.

Parameter Frequency Samp;;ﬂ;:ongoring
Total Flow, MGD b/ Monthly Instantaneous
Specific Conductance, pS/cm Monthly Grab
pH, std units Monthly Grab

Oil and Grease, mg/L. ¢/ Weekly Visual
Sulfide (as H2S), mg/L &/ Quarterly Grab
Chloride, mg/L Quarterly Grab
Sulfate, mg/L Quarterly Grab
Total Radium 226, pCi/L Quarterly Grab
Total Dissolved Solids, mg/L Semi-Annually Grab
Mercury, Total, pg/L. ¢/ Three ;;szfe}i;:;;gective Grab
Whole Effluent Toxicity, Acute (see Part 1.3.6.) Quarterly £/ Grab
Toxic Pollutants Screen (see Part 1.3.4.) Three ;Lr;ez;i;t:rr;gective Grab

a/ See Permit Part 1.1, for definition of terms.
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Flow measurements of effluent volume shall be made in such a manner that the permittee can affirmatively
demonstrate that representative values are being obtained. The average flow rate (in million gallons per
day) during the reporting period and the maximum flow rate observed (in mgd) shall be reported.

A weekly visual observation is required. If a visible sheen is detected, a grab sample shall be taken
immediately and analyzed in accordance with the requirements of 40 CFR Part 136. The concentration of
oil and grease shall not exceed 10 mg/L in any sample.

The analysis for sulfide (as H,S) shall be done with an approved procedure that has a method detection
level of no greater than 0.10 mg/L (100 ug/L). In the calculation of average sulfide (as H>S) concentrations,
those analytical results that are less than 0.10 mg/L shall be considered to be zero. If all individual
analytical results that would be used in the calculations are less than 0.10 mg/L, then “less than 0.10 mg/L”
shall be reported on the discharge monitoring report form. Otherwise, report the maximum value and the
calculated average value.

Monitoring periods shall be during the 1%, 3™ and 5™ years after the effective date of this permit. Based on
current approved analytical mercury method, Method 1631, Revision E, the method detection limit (MDL)
for mercury is 0.0002 pg/L. If the mercury trigger level of 0.77 pg/L is exceeded during the life of the
permit, the permittee is required to develop and implement the Mercury Minimization Plan (MMP), as
described in Part 1.3.8.

At a minimum, quarterly monitoring shall be conducted until the completion of four consecutive quarterly
tests demonstrating no acute toxicity is present in the discharge for either test species. Thereafter,
monitoring shall be conducted at least annually for the remainder of the term of this permit. See Part 1.3.6.

1.3.3. Compliance Schedule.

The effluent limitations for chloride and sulfide (as H2S) have become either more restrictive or new
with this permit renewal. In order to allow the permittee the opportunity to evaluate the measures
necessary to meet these new limitations, the permittee shall comply with the following schedule:

Chloride and Sulfide (as H,S)

The permittee shall achieve compliance with the effluent limitations for chloride and sulfide (as
H,S) in Part 1.3.1 of this permit in accordance with the following schedule.

The permittee shall submit the following to the permit issuing authority:

a. An outline of the measures to be taken to achieve compliance with the effluent limitations
for chloride and sulfide (as HaS) in Part 1.3.1 of this permit; and

b. A schedule for implementing the measures described in Part a above. The schedule should
include, but does not need to be limited to, milestones for planning, design, bidding,
construction, etc. of the necessary site improvements.

The measures and implementation schedule described above shall be submitted no later than 12
months after the effective date of this permit.

The permittee shall submit to the permit issuing authority a report reflecting the progress made
towards achieving the milestones outlined in the schedule in Part b above by no later than 18
months after the effective date of this permit.

The permittee shall begin implementing the measures outlined in Part a above by no later than 24
months after the effective date of this permit.

The permittee shall submit to the permit issuing authority a report reflecting the progress made
towards achieving the milestones outlined in the schedule in Part b above by no later than 30
months after the effective date of this permit.

The permittee shall achieve compliance with the effluent limitations for chloride and sulfide (as
H>S) in Part 1.3.1 of this permit by no later than 36 months after the effective date of this
permit.
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Reports of compliance or noncompliance with, or any progress reports, on interim and final
requirements contained in this Compliance Schedule shall be submlttefl no later than 14 days
following each schedule date described above. If noncompliance is pemg reported, tl}e reason for
noncompliance shall be reported and the expected date when compllance will be acl}leved s'hall
be given. The letter shall include the certification statement given in Part 4.7.4.of tl}ls pe_armlt and
the letter shall be signed by a principal executive officer. All deliverables required in this

section shall be submitted to the EPA at the address listed in Part 2.4.

Toxic Pollutants Screen. This permit requires the permittee to monitor for the constituents listed
below in the toxic pollutants screen three times during the life of the permit. One Ipomtormé period
will be during the 1% year after the effective date of this permit and the second.durmg the 3™ year
afier the effective date of this permit. Reporting of each of the first two screening datasets shall be
submitted to the permit issuing authority, at the time of the DMR submittal for that repc.)rtlr}g period
in which the screening occurred. A third monitoring will be required as part of the appllcatlon
documentation for the renewal of this permit. Monitoring must be conducted according totest
procedures approved under 40 CFR Part 136, unless other test procedures have been specified in this
permit,

All Volatile Organic Compounds listed in 40 CFR Part 122, Appendix D, Table 1L
All Base/Neutral and Acid Organic Compounds listed in 40 CFR Part 122, Appendix D, Table II.

All metals listed in 40 CFR Part 122, Appendix D, Table I, except mercury which is included in the
regular self-monitoring (Part 1.3.2.).

Fluoride as listed in 40 CFR Part 122, Appendix D, Table I'V.

Method Detection Limits.

Monitoring methods must be sufficiently sensitive to meet the Method Detection Limits specified in
the following table:

Required Detection Limits and

Parameter Required Units
Arsenic, Total 1 pg/L
Aluminum, Total Recoverable 50 pug/L
Antimony, Total Recoverable 50 pg/L
Beryllium, Total Recoverable 1 pg/L
Cadmium, Total Recoverable 5 ug/L
Chromium, Total Recoverable 5 ug/L
Chloride 5 mg/L
Copper, Total Recoverable 5pg/L
Lead, Total Recoverable 1 ug/L
Magnesium, Total Recoverable 30 ug/L
Manganese, Total Recoverable 2 pg/L
Nickel, Total Recoverable 1 pg/L
Radium 226, Total Recoverable 0.2 pCi/LL
Selenium, Total Recoverable 2 pg/L
Silver, Total Recoverable 5 pg/L
Sulfide/Hydrogen Sulfide (S=, HS-) 100 pg/L
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Thallium, Total Recoverable 50 pug/L
Zinc, Total Recoverable 2 pg/L,
Hardness, Total 10 mg/L. as CaCO3
Uranium, Total Recoverable 5 ug/L
Gross Alpha and Beta Radiation 0.2 pCi/LL
Dissolved Oxygen 1 mg/L,
Calcium 10 mg/L
Fluoride 1 mg/L
Volatile Organic Compounds 5 ug/L
Acid & Base/Neutral Organic Compounds 10 ng/L
Chemical Oxygen Demand 3 mg/L

Acute Whole Effluent Toxicity Monitoring. At least once each calendar quarter after the effective
date of the permit, the permittee shall conduct acute static-renewal toxicity tests on a grab sample of
the produced water discharge from Outfall 001. At a minimum, quarterly monitoring shall be
conducted until the completion of four consecutive quarterly tests demonstrating no acute toxicity is
present in the discharge for either test species. Thereafter, monitoring shall be conducted at least
annually for the remainder of the term of this permit. Quarterly monitoring shall be done on a one (1)
week progression (i.e. if the first sample is in the first week of the quarter, during the next sampling
period, sampling shall occur in the second week of the quarter, etc.). Annual monitoring shall be on a
two (2) month progression (i.e. if the first sample is in January, during the next sampling period,
sampling shall occur in March, etc). Regular quarterly/annual samples shall be collected and tested
during the life of the permit term. Samples must be chilled to 0° to 6°C.

The static-renewal toxicity tests shall be conducted in accordance with the procedures set out in the
latest revision of “Methods for Measuring the Acute Toxicity of Effluents and Receiving Waters to
Freshwater and Marine Organisms”, EPA-821/R-02-012 (October 2002). The permittee shall
conduct an acute 48-hour static-renewal toxicity test using Daphnia magna and an acute 96-hour
static-renewal toxicity test using Pimephales promelas. A multi-dilution test consisting of five
concentrations (12.5%, 25%, 50%, 75%, 100%) and a control is required.

Acute toxicity occurs when 50 percent or more mortality is observed for either species at any
effluent concentration. If more than 10 percent control mortality occurs, the test is not valid. The test
shall be repeated until satisfactory control survival is achieved.

Regular quarterly/annual acute toxicity test results shall be reported on the Discharge Monitoring
Report (DMR) submitted for the reporting period when the acute toxicity monitoring was conducted.
A laboratory reporting form consistent with the Region 8 Toxicity Test Report Format for Acute
Whole Effluent Toxicity, including all chemical and physical data as specified shall also be
submitted to the permit issuing authority as an attachment to the DMR. Copies of the format may be
downloaded from the Region 8 WET web page.

If acute toxicity occurs in a test, the permittee shall do the following:

(1)  Notify the EPA Regional WET Coordinator within 48 hrs of when the permittee learned of
the initial test failure;

(2)  Promptly take all reasonable measures necessary to immediately reduce toxicity; and

(3) Initiate an additional test within two (2) weeks of the date of when the permittee learned of
the test failure, If only one species fails, retesting may be limited to this species.
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The EPA Regional WET Coordinator may waive either or both requirements (2) or (3) with .
justification (e.g., the toxicity has been ongoing and the permittee is in the process of conduc.tmg a
toxicity identification evaluation/toxicity reduction evaluation as required in Part 1.3.7. of this
permit).

Should acute toxicity occur in the second test, the permittee shall immediately begin testing once a
month until further notified by the EPA Regional WET Coordinator. Accelerated monthly testing is
only required for the species that failed the initial and second tests.

In addition to the accelerated monitoring, the permittee shall perform a toxicity identification
evaluation/toxicity reduction evaluation as required by Part 1.3.7 of this permit to establish the cause
of the toxicity, locate the source(s) of the toxicity, and develop control of, or treatment for the
toxicity.

Test results from additional toxicity testing conducted (i.e. two week retest, monthly testing and
TIE/TRE testing) shall be reported by the 28" of the month following the test to the following
address:

Regional WET Coordinator

Wastewater Unit (8P-W-WW)

U.S. EPA, Region 8

1595 Wynkoop Street

Denver, CO 80202-1129

Toxicity Identification Evaluation/Toxicity Reduction Evaluation (TIE/TRE).  Should acute
toxicity occur in the second test following failure in the first test, the permittee shall initiate
corrective actions as follows:

Where the source of toxicity is known, the permittee shall:

Submit a TRE plan and schedule to eliminate acute toxicity in accordance with the whole effluent
toxicity definition in Part 1.1. The plan and schedule shall be submitted to the EPA Regional
WET Coordinator within 30 days of the date of when the permittee learned of the second test
failure.

The EPA will review the TRE plan and schedule, and may provide written comments to the
permittee. A final TRE plan and schedule that addresses any EPA comments, if provided, shall
be submitted to the EPA Regional WET Coordinator prior to the initiation of any activities
specified in the TRE plan and schedule.

Initiate the TRE plan within 75 days of the date of when the permittee learned of the second
test failure.

Alternately, if the source of toxicity is known and can immediately be controlled through
operational changes, and if follow-up testing indicates an absence of whole effluent toxicity,
the permittee shall provide a written request for relief from accelerated testing and/or
completion of a TRE.

Alternately, if the source of toxicity is known but the operational changes or site

improvements as identified in the TRE plan and schedule, necessary to remove the toxicity
require an extended period to implement, the permittee may provide a written request for relief
from accelerated testing until operational changes or site improvements are complete and
retesting can begin.

Where the source is unknown and the toxicity cannot be immediately controlled through
operational changes, the permittee shall:

Initiate a TIE and develop and implement a TRE plan and schedule to eliminate acute toxicity
in accordance with the whole effluent toxicity definition in Part 1.1 in accordance with the
following schedule:
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Submit a toxicity reduction (TRE) study plan detailing the toxicity reduction procedures to
be employed and the schedule for completing the plan. The plan and schedule shall be
submitted to the EPA Regional WET Coordinator within 45 days of the date of when the
permittee learned of the second test failure. The EPA publications listed below shall be
considered in developing the plan and schedule. Copies of the publications may be
downloaded from the Region 8 WET web page.

"Methods for Aquatic Toxicity Identification Evaluations, Phase I Toxicity
Characterization Procedures", Second Edition, EPA/600/6-91/003, February 1991.

"Methods for Aquatic Toxicity Identification Evaluations, Phase II Toxicity Identification
Procedures for Samples Exhibiting Acute and Chronic Toxicity", EPA/600/R-92/080,
September 1993.

"Methods for Aquatic Toxicity Identification Evaluations, Phase III Toxicity Confirmation
Procedures for Samples Exhibiting Acute and Chronic Toxicity", EPA/600/R-92 /081,
September 1993,

"Toxicity Reduction Evaluation Guidance for Municipal Wastewater Treatment Plants",
EPA/833B-99/002, August 1999.

"Generalized Methodology for Conducting Industrial Toxicity Reduction Evaluations
(TREs)", EPA/600/2-88/070, April 1989.

The EPA will review the TRE plan and schedule, and may provide written comments to
the permittee. A final TRE plan and schedule that addresses any EPA comments, if
provided, shall be submitted to the EPA Regional WET Coordinator prior to the initiation
of any activities specified in the TRE plan and schedule.

Initiate the TRE plan within 90 days of the date of when the permittee learned of the
second test failure,

The permittee shall comply with the final schedule for implementing the TRE plan; failure to
comply with the schedule is a violation of the permit. Any modification to the TIE/TRE plan
schedule must be submitted to the EPA Regional WET Coordinator for review prior to
implementation of the modification.

The permittee shall submit quarterly TIE/TRE progress reports, including summary of findings,
corrective actions required, and data generated in accordance with the final schedule for
implementing the TRE plan, to the EPA Regional WET Coordinator.

The permittee shall complete required construction, if necessary, to implement the TRE controls
as described in the final TRE report in accordance with the final schedule for implementing the
TRE plan.

The permittee shall eliminate acute toxicity in accordance with the whole effluent toxicity
definition in Part 1.1 and in accordance with the final schedule for implementing the TRE plan as
soon as possible, but no later than the final compliance date specified in the final TRE plan and
schedule.
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Should the results for ten consecutive monthly acute tests indicate no acute toxicity prior to the
end of the TRE scheduled completion, the TRE may be considered complete. The permittee may
provide a written request to the EPA Regional WET Coordinator, allowing a reduction to regular
quarterly whole effluent toxicity monitoring. The EPA Regional WET Coordinator may approve
or deny the request based on the results and other available information without an additional
public notice. If the request is approved, the regular test procedures are to be the same as
specified above (Part 1.3.6.) for both Daphnia magna and Pimephales promelas, unless
otherwise specified in writing by the EPA Regional WET Coordinator.

Upon completion of the scheduled TIE/TRE, the permittee shall provide a written request to
return to regular quarterly whole effluent toxicity monitoring and reporting as specified in Part
1.3.2 of the permit, to the EPA Regional WET Coordinator. If the request is approved, the regular
test procedures are to be the same as specified above (Part 1.3.6.) for both Daphnia magna and
Pimephales promelas, unless otherwise specified in writing by the EPA Regional WET
Coordinator.

Mercury Minimization Plan (MMP). Within 90 days following an exceedance of the trigger value
of 0.77 pg/L, the permittee is required to develop and implement an MMP tailored to the facility’s
potential to discharge mercury. At a minimum, the MMP shall include the following:

Evaluation of existing best management plans or spill prevention and containment control plans;
Identification and evaluation of current and potential mercury sources;

Monitoring to confirm current or potential mercury sources;

Identification of potential methods for reducing or eliminating mercury, including material
substitution, material recovery, spill control and collection, waste recycling, process
modifications, good housekeeping and disposal practices;

Implementation of appropriate minimization measures identified in the MMP; and

Effluent monitoring using sufficiently sensitive analytical methods to verify the effectiveness of
the MMP.

Chemical Inventory Reporting Requirement.

The Permittee shall maintain an inventory of the quantities and concentrations of the specific
chemicals used to formulate well treatment and workover fluids. If there is a discharge of these
fluids, the chemical formulation, concentrations and discharge volumes of the fluids shall be
submitted with the DMR. For discharges of well treatment and workover fluids, the type of
operation that generated the discharge fluids shall also be reported.

2. MONITORING, RECORDING AND REPORTING REQUIREMENTS

2.1.

2.2.

Representative Sampling. Samples taken in compliance with the monitoring requirements established

under Part 1 shall be collected from the effluent stream prior to discharge into the receiving waters.
Samples and measurements shall be representative of the volume and nature of the monitored discharge.
Sludge samples shall be collected at a location representative of the quality of sludge immediately prior
to use-disposal practice.

Monitoring Procedures. Monitoring must be conducted according to test procedures approved under 40

CFR Part 136, unless other test procedures have been specified in this permit. Studge monitoring
procedures shall be those specified in 40 CFR Part 503, or as specified in the permit.
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Penalties for Tampering. The CWA provides that any person who knowingly falsifies, tampers with, or
renders inaccurate, any monitoring device or method required to be maintained under this permit shall,
upon conviction, be punished by a fine of not more than $10,000, or by imprisonment for not more than
two years, or by both. Second conviction is punishable by a fine of not more than $20,000 per day of
violation, or by imprisonment of not more than four years, or both.

Reporting of Monitoring Results. Effluent monitoring results obtained during the previous six (6)
months shall be summarized and reported on one Discharge Monitoring Report Form (EPA No. 3320-
1), postmarked no later than the 28th day of the month following the completed reporting period. If no
discharge occurs during the reporting period, "no discharge" shall be reported. Until further notice,
sludge monitoring results may be reported in the testing laboratory's normal format (there is no EPA
standard form at this time), but should be on letter size pages. Whole effluent toxicity (biomonitoring)
results must be reported on the most recent version of the EPA Region 8's Guidance For Whole Effluent
Reporting. Legible copies of these, and all other reports required herein, shall be signed and certified in
accordance with the Signatory Requirements (see Part 4), and submitted to the EPA Region 8 Policy,
Information Management & Environmental Justice Program and the Wind River Environmental Quality
Commission at the addresses given below:

original to: U.S. EPA, Region 8
Policy, Information Management & Environmental Justice Program (8ENF-PJI)
Attention: Director
1595 Wynkoop Street
Denver, Colorado 80202-1129

copy to: Director
Wind River Environmental Quality Commission
Wind River Indian Reservation
P.O.Box 217
Fort Washakie, WY 82514

Additional Monitoring by the Permittee. If the permittee monitors any pollutant more frequently than
required by this permit, using test procedures approved under 40 CFR Part 136, 40 CFR Part 503, or as
specified in this permit, the results of this monitoring shall be included in the calculation and reporting
of the data submitted in the DMR. Such increased frequency shall also be indicated.

Records Contents. Records of monitoring information shall include:

The date, exact place, and time of sampling or measurements;

The initials or name(s) of the individual(s) who performed the sampling or measurements;
The date(s) analyses were performed;

The time(s) analyses were initiated;

The initials or name(s) of individual(s) who performed the analyses;

References and written procedures, when available, for the analytical techniques or methods used;
and ‘ ’

The results of such analyses, including the bench sheets, instrument readouts, computer disks or
tapes, etc., used to determine these results.
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2.7. Retention of Records. The permittee shall retain records of all monitoring information, includ.ing.all

calibration and maintenance records and all original strip chart recordings for continuous monitoring

- instrumentation, copies of all reports required by this permit, and records of all data used to complete
the application for this permit, for a period of at least three years from the date of the sample,
measurement, report or application. Records of monitoring required by this permit related to sludge use
and disposal activities must be kept at least five years (or longer as required by 40 CFR Part 503). This
period may be extended by request of the Director at any time. Data collected on site, data used to
prepare the DMR, copies of Discharge Monitoring Reports, and a copy of this NPDES permit must be
maintained on site.

2.8. Twenty-four Hour Notice of Noncompliance Reporting.

2.8.1.  The permittee shall report any noncompliance which may endanger health or the environment as
soon as possible, but no later than twenty-four (24) hours from the time the permittee first became
aware of the circumstances. The report shall be made to the EPA, Region 8, Site
Assessment/Emergency Response Program at (303) 293-1788, and the Wind River Environmental
Quality Commission at (307) 332-3164.

2.8.2.  The following occurrences of noncompliance shall be reported by telephone to the EPA, Region 8,
NPDES Enforcement Unit at (800) 227-8917 (8:00 a.m. - 4:30 p.m. Mountain Time), and the Wind
River Environmental Quality Commission at (307) 332-3164 - (8:00 a.m. - 4:30 p.m. Central Time)
by the first workday following the day the permittee became aware of the circumstances.

2.8.2.1. Any unanticipated bypass which exceeds any effluent limitation in the permit (See Part 3.7,
Bypass of Treatment Facilities.);

2.8.2.2. Any upset which exceeds any effluent limitation in the permit (See Part 3.8, Upset Conditions.);
or

2.82.3. Violation of a maximum daily discharge limitation for any of the pollutants listed in Part 1.3.1 of
the permit.

2.8.3.  Inaddition to the notifications described in Part 2.8.1 and Part 2.8.2., a written submission shall also
be provided to the USEPA, Office of Enforcement, Compliance and Environmental Justice and to
the Wind River Environmental Quality Commission within five days of the time that the permittee
becomes aware of the circumstances. The written submission shall contain:

2.8.3.1. A description of the noncompliance and its cause;

2.83.2, The period of noncompliance, including exact dates and times;

2.83.3. The estimated time noncompliance is expected to continue if it has not been corrected; and
2.83.4. Steps taken or planned to reduce, eliminate, and prevent reoccurrence of the noncompliance.

2.84.  The Director may waive the written report on a case-by-case basis for an occurrence of
noncompliance listed under Part 2.8.2 above, if the incident has been orally reported in accordance
with the requirements of Part 2.8.2.

2.8.5.  Reports shall be submitted to the addresses in Part 2.4., Reporting of Monitoring Results.
2.9.  Other Noncompliance Reporting. Instances of noncompliance not required to be reported within 24

hours shall be reported at the time that monitoring reports for Part 2.4 are submitted. The reports shall
contain the information listed in Part 2.8.3.
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Inspection and Entry. The permittee shall aliow the Regional Administrator, or authorized
representative of the Administrator (including an authorized contractor acting as a representative of the
Administrator) or the Wind River Environmental Quality Commission, upon presentation of credentials
and other documents as may be required by law, to:

2.10.1.  Enter upon the permittee’s premises where a regulated facility or activity is located or conducted, or

where records must be kept under the conditions of this permit;

2.10.2.  Have access to and copy, at reasonable times, any records that must be kept under the conditions of

this permit;

2.10.3. Inspect at reasonable times any facilities, equipment (including monitoring and control equipment),

practices, or operations regulated or required under this permit; and

2.10.4. Sample or monitor at reasonable times, for the purpose of assuring permit compliance or as

otherwise authorized by the Act, any substances or parameters at any location.

3. COMPLIANCE RESPONSIBILITIES

3.1.

3.2

32.1.

32.2,

3.2.3.

Duty to Comply. The permittee must comply with all conditions of this permit. Any failure to comply
with the permit may constitute a violation of the CW A and may be grounds for enforcement action,
including, but not limited to permit termination, revocation and reissuance, modification, or denial of a
permit renewal application. The permittee shall give the director advance notice of any planned changes
at the permitted facility that will change any discharge from the facility, or of any activity that may
result in failure to comply with permit conditions.

Penalties for Violations of Permit Conditions. The CW A provides for specified civil and criminal
monetary penalties for violations of its provisions. However, the Federal Civil Penaities Inflation
Adjustment Act of 1990, as amended by the Debt Collection Improvement Act of 1996, requires the
EPA to adjust the civil monetary penalties for inflation on a periodic basis. The EPA previously
adjusted its civil monetary penalties on December 31, 1996 (61 Fed. Reg. 69359-69365), with technical
corrections and additions published on March 20, 1997 (62 Fed. Reg, 13514-13517), June 27, 1997 (62
Fed. Reg. 35037-35041), February 13, 2004 (69 Fed. Reg. 7121-7127) and December 11, 2008 (73 Fed.
Reg. 75340-75346). On November 6, 2013 (78 Fed. Reg. 66643-66648) EPA once again adjusted its
civil monetary penalties. The civil and criminal penalties, as of December 6, 2013, for violations of the
CWA (including permit conditions) are given below:

Any person who violates section 301, 302, 306, 307, 308, 318 or 405 of the Act, or any permit
condition or limitation implementing any such sections in a permit issued under section 402, or any
requirement imposed in a pretreatment program approved under sections 402(a)(3) or 402(b)(8) of
the Act, is subject to a civil penalty not to exceed $37,500 per day for each violation.

Any person who negligenty violates sections 301, 302, 306, 307, 308, 318, or 405 of the Act, or any
condition or limitation implementing any of such sections in a permit issued under section 402 of the
Act, or any requirement imposed in a pretreatment program approved under section 402(a)(3) or
402(b)(8) of the Act, is subject to criminal penalties of $2,500 to $25,000 per day of violation, or
imprisonment for not more than 1 year, or both. In the case of a second or subsequent conviction for
a negligent violation, a person shall be subject to criminal penalties of not more than $50,000 per day
of violation, or by imprisonment for not more than 2 years, or both.

Any person who knowingly violates sections 301, 302, 306, 307, 308, 318, or 405 of the Act, or any
condition or limitation implementing any of such sections in a permit issued under section 402 of the
Act, or any requirement imposed in a pretreatment program approved under section 402(a)(3) or
402(b)(8) of the Act, is subject to criminal penalties of $5,000 to $50,000 per day of violation, or
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imprisonment for not more than 3 years, or both. In the case of a second or subsequent conviction for
a knowing violation, a person shall be subject to criminal penalties of not more than $100,000 per
day of violation, or imprisonment for not more than 6 years, or both.

Any person who knowingly violates section 301, 302, 303, 306, 307, 308, 318 or 405 of the Act, or
any permit condition or limitation implementing any of such sections in a permit issued under
section 402 of the Act, and who knows at that time that he thereby places another person in imminent
danger of death or serious bodily injury, shall, upon conviction, be subject to a fine of not more than
$250,000 or imprisonment for not more than 15 years, or both. In the case of a second or subsequent
conviction for a knowing endangerment violation, a person shall be subject to a fine of not more than
$500,000 or by imprisonment for not more than 30 years, or both. An organization, as defined in
section 309(c)(3)(B)(iii) of the CWA, shall, upon conviction of violating the imminent danger
provision, be subject to a fine of not more than $1,000,000 and can be fined up to $2,000,000 for
second or subsequent convictions.

Any person may be assessed an administrative penalty by the Administrator for violating section
301, 302, 306, 307, 308, 318 or 405 of this Act, or any permit condition or limitation implementing
any of such sections in a permit issued under section 402 of this Act. Where an administrative
enforcement action is brought for a Class I civil penalty, the assessed penalty may not exceed
$16,000 per violation, with a maximum amount not to exceed $37,500. Where an administrative
enforcement action is brought for a Class II civil penalty, the assessed penalty may not exceed
$16,000 per day for each day during which the violation continues, with the maximum amount not to
exceed $187,500.

Need to Halt or Reduce Activity not a Defense. It shall not be a defense for a permittee_iq an
enforcement action that it would have been necessary to halt or reduce the permitted activity in order to
maintain compliance with the conditions of this permit.

Duty to Mitigate. The permittee shall take all reasonable steps to minimize or prevent any discharge or
sludge use or disposal in violation of this permit which has a reasonable likelihood of adversely
affecting human health or the environment.

Proper Operation and Maintenance. The permittee shall at all times properly operate and maintain all
facilities and systems of treatment and control (and related appurtenances) which are installed or used
by the permittee to achieve compliance with the conditions of this permit. Proper operation and
maintenance also includes adequate laboratory controls and appropriate quality assurance procedures.
This provision requires the operation of back-up or auxiliary facilities or similar systems which are
installed by a permittee only when the operation is necessary to achieve compliance with the conditions
of the permit. However, the permittee shall operate, at a minimum, one complete set of each main line
unit treatment process whether or not this process is needed to achieve permit effluent compliance.

The permittee shall, as soon as reasonable and practicable, but no later than six (6) months after the
effective date of this permit, do the following as part of the operation and maintenance program for
the wastewater treatment facility:

Have a current O & M Manual(s) that describes the proper operational procedures and
maintenance requirements of the wastewater treatment facility;

3.5.1.2, Have the O & M Manual(s) readily available to the operator of the wastewater treatment facility

and require that the operator become familiar with the manual(s) and any updates;

3.5.1.3. Have a schedule(s) for routine operation and maintenance activities at the wastewater treatment

facility; and

3.5.14. Require the operator to perform the routine operation and maintenance requirements in

accordance with the schedule(s).
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3.5.2.  The permittee shall maintain a daily log in a bound notebook(s) containing a summary record of all
operation and maintenance activities at the wastewater treatment facility. At a minimum, the
notebook shall include the following information:

3.5.2.1. Date and time;
3.522 Name and title of person(s) making the log entry;
3.5.2.3. Name of the persons(s) performing the activity;

3.5.2.4. A brief description of the activity; and

3.5.2.5. Other information, as appropriate.

The permittee shall maintain the notebook in accordance with proper record-keeping procedures and
shall make the log available for inspection, upon request, by authorized representatives of the U.S.
Environmental Protection Agency or the Wind River Environmental Quality Commission.

3.6. Removed Substances. Collected screenings, grit, solids, sludge, or other pollutants removed in the
course of treatment shall be buried or disposed in a manner consistent with all applicable federal (e.g.,
40 CFR Part 257, 40 CFR Part 258, 40 CFR Part 503) and tribal regulations and in a manner so as to
prevent any pollutant from entering any waters of the United States or creating a health hazard.

3.7. Bypass of Treatment Facilities.

3.7.1.  Bypass not exceeding limitations. The permittee may allow any bypass to occur which does not
cause effluent limitations to be exceeded, but only if it also is for essential maintenance to assure
efficient operation. These bypasses are not subject to the provisions of Parts 3.7.2 and 3.7.3.

3.72.  Notice:

3.7.2.1. Anticipated bypass. If the permittee knows in advance of the need for a bypass, it shall submit
prior notice, if possible at least 10 days before the date of the bypass to the USEPA, Technical
Enforcement Program, and the Wind River Environmental Quality Commission.

3.72.2, Unanticipated bypass. The permittee shall submit notice of an unanticipated bypass as required

under Part 2.8, Twenty-four Hour Noncompliance Reporting, to the USEPA, Technical
Enforcement Program, and the Wind River Environmental Quality Commission.

3.7.3.  Prohibition of bypass.

3.7.3.1. Bypass is prohibited and the Director may take enforcement action against a permittee for a
bypass, unless:

3.7.3.1.1. The bypass was unavoidable to prevent loss of life, personal injury, or severe properfy
damage;
3.7.3.1.2, There were no feasible alternatives to the bypass, such as the use of auxiliary treatment

facilities, retention of untreated wastes, or maintenance during normal periods of equipment
downtime. This condition is not satisfied if adequate back-up equipment should have been
installed in the exercise of reasonable engineering judgment to prevent a bypass which
occurred during normal periods of equipment downtime or preventive maintenance; and

3.7.3.1.3. The permittee submitted notices as required under Part 3.7.2,

3.73.2. The Director may approve an anticipated bypass, after considering its adverse effects, if the
Director determines that it will meet the three conditions listed above in Part 3.7.3.1.
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3.8. Upset Conditions

3.8.1.  Effect of an upset. An upset constitutes an affirmative defense to an action brought for
noncompliance with technology based permit effluent limitations if the requirements of Part 3.8.2 are
met. No determination made during administrative review of claims that noncompliance v.vas.c?lused
by upset, and before an action for noncompliance, is final administrative action subject to judicial
review (i.e., Permittees will have the opportunity for a judicial determination on any claim of upset
only in an enforcement action brought for noncompliance with technology-based permit effluent
limitations).

3.82.  Conditions necessary for a demonstration of upset. A permittee who wishes to establish the _
affirmative defense of upset shall demonstrate, through properly signed, contemporaneous operating
logs, or other relevant evidence that:

3.8.2.1. An upset occurred and that the permittee can identify the cause(s) of the upset;

3.822. The permitted facility was at the time being properly operated;

3.82.3. The permittee submitted notice of the upset as required under Part 2.8, Twenty-four Hour Notice
of Noncompliance Reporting; and

3.824. The permittee complied with any remedial measures required under Part 3.4, Duty to Mitigate.

3.8.3.  Burden of proof. In any enforcement proceeding, the permittee seeking to establish the occurrence
of an upset has the burden of proof.

3.9. Toxic Pollutants. The permittee shall comply with effluent standards or prohibitions established under
Section 307 (a) of the CWA for toxic pollutants within the time provided in the regulations that
establish those standards or prohibitions, even if the permit has not yet been modified to incorporate the
requirement.

3.10. Changes in Discharge of Toxic Substances. Notification shall be provided to the Director as soon as the
permittee knows of; or has reason to believe:

3.10.1. That any activity has occurred or will occur which would result in the discharge., ona routi.ne or
frequent basis, of any toxic pollutant which is not limited in the permit, if that discharge will exceed
the highest of the following "notification levels":

3.10.1.1.  One hundred micrograms per liter (100 pug/L);

3.10.12.  Two hundred micrograms per liter (200 pg/L) for acrolein and acrylonitrile; five hundred
micrograms per liter 500 pg/L) for 2,4-dinitrophenol and for 2-methyl-4,6-dinitrophenol; and one
milligram per liter (1 mg/L) for antimony;

3.10.1.3.  Five (5) times the maximum concentration value reported for that pollutant in the permit
application in accordance with 40 CFR § 122.21(g)(7); or

3.10.1.4. The level established by the Director in accordance with 40 CFR § 122.44(f).

3.10.2. That any activity has occurred or will occur which would result in any discharge, on a non-routine or
infrequent basis, of a toxic pollutant which is not limited in the permit, if that discharge will exceed
the highest of the following "notification levels":

3.10.2.1,  Five hundred micrograms per liter (500 pg/L);

3.102.2.  One milligram per liter (1 mg/L) for antimony;
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3.10.2.3.  Ten (10) times the maximum concentration value reported for that pollutant in the permit
application in accordance with 40 CFR § 122.21(g)(7); or

3.10.2.4.  The level established by the Director in accordance with 40 CFR § 122.44(f).

4. GENERAL REQUIREMENTS

4.1. Planned Changes. The permittee shall give notice to the Director as soon as possible of any planned
physical alterations or additions to the permitted facility. Notice is required only when:

4.1.1.  The alteration or addition could significantly change the nature or increase the quantity of pollutant
discharged. This notification applies to pollutants which are not subject to effluent limitations in the

permit; or

4.1.2.  There are any planned substantial changes to the existing sewage sludge facilities, the manner of its
operation, or to current sewage sludge management practices of storage and disposal. The permittee
shall give the Director notice of any planned changes at least 30 days prior to their implementation.

4.1.3.  The alteration or addition to a permitted facility may meet one of the criteria for determining whether

a facility is a new source.

4.2. Anticipated Noncompliance. The permittee shall give advance notice to the Director of any planned
changes in the permitted facility or activity which may result in noncompliance with permit
requirements.

4.3. Permit Actions. This permit may be modified, revoked and reissued, or terminated for cause. The filing
of a request by the permittee for a permit modification, revocation and reissuance, or termination, or a

notification of planned changes or anticipated noncompliance, does not stay any permit condition.

4.4, Duty to Reapply. If the permittee wishes to continue an activity regulated by this permit after the
expiration date of this permit, the permittee must apply for and obtain a new permit. The application
should be submitted at least 180 days before the expiration date of this permit.

4.5. Duty to Provide Information. The permittee shall furnish to the Director, within a reasonable time, any
information which the Director may request to determine whether cause exists for modifying, revoking

and reissuing, or terminating this permit, or to determine compliance with this permit. The permittee
shall also furnish to the Director, upon request, copies of records required to be kept by this permit.

4.6. Qther Information. When the permittee becomes aware that it failed to submit any relevant facts in a
permit application, or submitted incorrect information in a permit application or any report to the
Director, it shall promptly submit such facts or information.

4.7, Signatory Requirements. All applications, reports or information submitted to the Director shall be
signed and certified.

4.7.1.  All permit applications shall be signed by either a principal executive officer or ranking elected
official.

4,7.2.  All reports required by the permit and other information requested by the Director shall be signed by

a person described above or by a duly authorized representative of that person. A person is a duly
authorized representative only if:
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47.2.1. The authorization is made in writing by a person described above and submitted to the Director;
and
4.72.2. The authorization specifies either an individual or a position having responsibility for the overall

operation of the regulated facility, such as the position of plant manager, superintendent, position
of equivalent responsibility, or an individual or position having overall responsibility for
environmental matters. (A duly authorized representative may thus be either a named individual
or any individual occupying a named position.)

4.73.  Changes to authorization. If an authorization under Part 4.7.2 is no longer accurate because a
different individual or position has responsibility for the overall operation of the facility, a new
authorization satisfying the requirements of Part 4.7.2 must be submitted to the Director prior to or
together with any reports, information, or applications to be signed by an authorized representative.

4.74.  Certification. Any person signing a document under this section shall make the following
certification:

"I certify under penalty of law that this document and all attachments were prepared under my
direction or supervision in accordance with a system designed to assure that qualified personnel
properly gather and evaluate the information submitted. Based on my inquiry of the person or
persons who manage the system, or those persons directly responsible for gathering the
information, the information submitted is, to the best of my knowledge and belief, true, accurate,
and complete. I am aware that there are significant penalties for submitting false information,
including the possibility of fine and imprisonment for knowing violations."

4.8. Penalties for Falsification of Reports. The CWA provides that any person who knowingly makes any
false statement, representation, or certification in any record or other document submitted or required to
be maintained under this permit, including monitoring reports or reports of compliance or
noncompliance shall, upon conviction be punished by a fine of not more than $10,000 per violation, or
by imprisonment for not more than six months per violation, or by both.

4.9. Availability of Reports. Except for data determined to be confidential under 40 CFR Part 2, Subpart B,
all reports prepared in accordance with the terms of this permit shall be available for public inspection at
the offices of the Director. As required by the Act, permit applications, permits and effluent data shall
not be considered confidential.

4.10. Oil and Hazardous Substance Liability. Nothing in this permit shall be construed to preclude the
institution of any legal action or relieve the permittee from any responsibilities, liabilities, or penalties to
which the permittee is or may be subject under Section 311 of the Act.

4.11. Property Rights. The issuance of this permit does not convey any property rights of any sort, or any
exclusive privileges, nor does it authorize any injury to private property or any invasion of personal
rights, nor any infringement of federal, state, tribal or local laws or regulations.

4.12. Severability. The provisions of this permit are severable, and if any provision of this permit, or the
application of any provision of this permit to any circumstance, is held invalid, the application of such
provision to other circumstances, and the remainder of this permit, shall not be affected thereby.

4.13. Transfers. This permit may be automatically transferred to a new permittee if:

4.13.1.  The current permittee notifies the Director at least 30 days in advance of the proposed transfer date;

4.13.2.  The notice includes a written agreement between the existing and new permittees containing a
specific date for transfer of permit responsibility, coverage, and liability between them; and
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4.13.3.  The Director does not notify the existing permittee and the proposed new permittee of his or her
intent to modify, or revoke and reissue the permit. If this notice is not received, the transfer is
effective on the date specified in the agreement mentioned in Part 4.13.2.

4.14. Permittees in Indian Country. The EPA has not approved the Eastern Shoshone or Northern Arapaho
Tribes or the State of Wyoming to implement the CWA NPDES program on the Wind River Indian
Reservation. “Indian country” is defined at 18 U.S.C. § 1151. Therefore, the EPA directly implements
the CWA NPDES program on the Wind River Indian Reservation.

4.15. Reopener Provision. This permit may be reopened and modified (following proper administrative
procedures) to include the appropriate effluent limitations (and compliance schedule, if necessary), or
other appropriate requirements if one or more of the following events occurs:

4.15.1. Water Quality Standards. The water quality standards of the receiving water(s) to which the
permittee discharges are modified in such a manner as to require different effluent limits than
contained in this permit.

4.152. Wasteload Allocation. A wasteload allocation is developed and approved by the Wind River Indian
Reservation and/or the EPA for incorporation in this permit.

4.15.3. Water Quality Management Plan. A revision to the current water quality management plan is
approved and adopted which calls for different effluent limitations than contained in this permit.

4.16. Toxicity Limitation-Reopener Provision. This permit may be reopened and modified (following proper
administrative procedures) to include whole effluent toxicity limitations if whole effluent toxicity is
detected in the discharge.

4.17 Mercury Limitation — Reopener Provision. This permit may be reopened and modified (following

proper administrative procedures) if the Mercury Minimization Plan is not found to be effective or if a
water column of the fish tissue criterion is developed.
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Statement of Basis

PERMITTEE: Wesco Operating, Inc.
FACILITY: Tensleep #1 (also known as Winkleman Dome)
PERMIT NUMBER: WY-0025232
RESPONSIBLE OFFICIAL: Robert Kirkwood (Engineer)
Wesco Operating, Inc.
P.O. Box 1706

Casper, Wyoming 82602
(307) 265-5178 Ext 16

FACILITY CONTACT: Robert Kirkwood (307) 265-5178 Ext 16
or Tom Kirkwood (307) 265-5178 Ext 28
E-mail: tkirkwood @tribcsp.com

PERMIT TYPE: Minor Industrial (Renewal)
Indian Country

FACILITY LOCATION: SW V4 SE ¥4 Section 18, Township 2 North, Range 1 West in
Fremont County, Wyoming

DISCHARGE POINT: Outfall 001, Lat. 43.14291° N, Long. 108.91771° W

Background Information

The EPA directly implements the Clean Water Act (CWA) National Pollutant Discharge System
(NPDES) on Indian country lands within the State of Wyoming. This facility is located on the Wind
River Indian Reservation and is thus in “Indian country” as defined at 18 U.S.C. 1151. The EPA has not
approved the Eastern Shoshone or Northern Arapaho Tribes (Tribes) or the State of Wyoming to
implement the CWA NPDES program in Indian country.

This permit authorizes the discharge of produced water from outfall 001 at the oil production wastewater
treatment facility for the Wesco Operating, Inc. -Tensleep #1 (also known as Winkleman Dome) oil
production facility located in Fremont County, Wyoming. Refer to Figure 1 for location map. This
facility is within the exterior boundaries of the Wind River Indian Reservation.

This permit is a renewal of NPDES Permit Number WY-0025232, which expired on September 30,
2010, and was administratively extended.

Produced oil, water, and gas are separated in tanks by gravity, heat, and emulsion breaking chemicals. A
flow diagram is shown in Figure 2. Produced water is discharged through a series of four (4) settling
ponds where the remaining oil is removed by floatation and skimming prior to discharge to an unnamed
ephemeral tributary to Bighorn Draw, which is tributary to the Little Wind River.

1
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Figure 1. Wesco Operating, Inc — Tensleep #1 (Winkleman Dome) Map showing location of facility
and discharge point (OQutfall A).
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Receiving Waters

The discharge from Outfall 001 at this facility will enter an unnamed tributary to Bighorn Draw, which
is tributary to the Little Wind River. Without the continuous, significant volume of discharged produced
water, the unnamed tributary and Bighorn Draw would be ephemeral drainageways with only
precipitation runoff providing water. Currently, located on-line of the drainageway between the facility
and Little Wind River, are five earthen berms/dikes which retain the produced water. These retention
areas support wetland and wildlife habitats and provide a water source for livestock. Two additional,
potential impoundments have been identified along this drainageway by the U.S. Department of Interior,
Fish and Wildlife Service to further utilize the produced water discharge. These structures retain mixed
produced water and precipitation runoff during normal discharge periods but may overflow during and
after precipitation events. During dry periods, evaporation may increase the concentration of dissolved
solids in the downstream ponds.

The Tribes adopted surface water quality requirements that apply to waters within the exterior
boundaries of the Wind River Indian Reservation. These water quality requirements were adopted into
tribal code as Water Quality Rules and Regulations effective September 25, 2007. The water quality
requirements were submitted to the EPA and returned to the Tribes with comments. The tribal
requirements have not yet been formally approved by the EPA, however, the EPA is considering them
when determining reasonable potential (RP) and evaluating the need for any water quality based effluent
limitations (WQBELS) in this renewal permit. EPA relied on CWA Section 301(b)(1)(C) and principles
of tribal sovereignty in establishing WQBELSs based on these tribally-adopted water quality
requirements.

In the Tribes’ water quality requirements, designated uses were established in which the Tribes
classified the unnamed tributary and Bighorn Draw from the confluence with Little Wind River,
upstream to perennial flow as Class 3B. Class 3B waters are tributary waters including adjacent
wetlands that are not known to support fish populations or drinking water supplies and where those uses
are not attainable. Class 3B waters are intermittent and ephemeral streams with sufficient hydrology to
normally support and sustain communities of aquatic life including invertebrates, amphibians, or other
flora and fauna which inhabit waters of the Reservation at some stage of their life cycles. In general, 3B
waters are characterized by frequent linear wetland occurrences or impoundments within or adjacent to
the stream channel over its entire length. Such characteristics will be a primary indicator used in
identifying Class 3B waters. Uses designated on Class 3B waters include aquatic life other than fish,
primary contact recreation, wildlife, industrial, agricultural, cultural/traditional and aesthetic uses.

Inspections

An EPA Region 8 enforcement letter dated December 28, 2010, was sent to Wesco Operating, Inc.
(attention of: Robert Kirkwood) regarding the compliance inspection for this permit and other facilities
operated under Wesco Operating, Inc., which were completed in June 2010. The deficiencies cited in the
letter concerned missing information in the operations and maintenance (O and M) manuals submitted to
the EPA by Wesco Operating, Inc. for its facilities; that the corrective actions taken were not
documented in the log sheets of the manuals; and that the manuals provided were limited to pits and
outfalls only (did not include additional appurtenances such as piping or valves that route wastewater to
the pits).

5
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Photographs from the inspection done by EPA Region 8 (July 28, 2010) can be found in the inspection
documentation records.

Applicable Technology and Water Quality Considerations

Permit limitations for the Winkleman Dome facility are derived through evaluating applicable treatment
technology standards and the Tribes’ narrative/numeric water quality criteria. The applicable treatment
technology standards for the site are found in 40 CFR Part 435, Oil and Gas Extraction Point Source
Category, Subpart E — Agricultural and Wildlife Water Use Subcategory.

Treatment technology standards establish a level of effluent quality that must be met by all facilities
affected by the applicable category. The level of effluent quality established by the treatment standards
may not be sufficient, however, to protect all water uses. As required by the CWA, the EPA must
conduct an evaluation of the numeric water quality criteria and the assimilative capacity for the
receiving stream. The results of this evaluation are used to establish permit limits to ensure the receiving
stream quality and its existing and designated uses are protected. An evaluation of the narrative water
quality standards that may be applicable to this facility is performed to further protect the characteristics
and water quality of the receiving stream.

Technology Based Effluent Limitations

Applicable Effluent Guidelines and Standards

The Winkleman Dome is an onshore facility located landward of the inner boundary of the territorial
seas. The facility is also located west of the 98" meridian and, therefore, Subpart E applies, allowing the
discharge of produced water for which the produced water has a use in agricultural or wildlife
propagation. The effluent guideline defines “use in agricultural or wildlife propagation” to mean “that
the produced water is of good enough quality to be used for wildlife or livestock watering or other

agricultural uses and that the produced water is actually put to such use during periods of discharge.”
40 CFR § 435.51(c).

The actual effluent limitation from Subpart E is found in 40 CFR § 435.52, which provides:

(a) There shall be no discharge of waste pollutants into navigable waters from any source (other
than produced water) associated with production, field exploration, drilling, well completion, or
well treatment (i.e., drilling muds, drill cuttings, and produced sands).

(b) Produced water discharges shall not exceed the following daily maximum limitation:
Oil and Grease: 35 mg/L.

The permittee provided the EPA with documentation (letter dated September 6, 2011) that the discharge
of produced water is actually put to use during periods of discharge. Correspondence from the U.S.
Bureau of Indian Affairs (June 13, 2011) and the U.S. Fish and Wildlife Service (August 17, 2011)
describes and supports the potential beneficial uses of the produced water from the facility. The
beneficial uses include providing wetland habitats for “designated tribal significant species, state species
of concern and federal trust resource species”.

6
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Additional Technology Based Effluent Limitations

Under the applicable technology requirements for the Agricultural and Wildlife Water Use Subcategory
of Part 435, discharges of produced water must be of good enough quality to be used for wildlife or
livestock watering or other agricultural uses. The EPA’s previous permit limitations for total dissolved
solids (TDS), chloride, and sulfate were based on similar requirements for livestock protection imposed
by the State of Wyoming on oil and gas production facilities outside the Wind River Indian Reservation
in the State of Wyoming. For this renewal permit, the EPA reviewed current information from literature
and studies to establish limitations which are protective of livestock and wildlife consumption of the
produced water discharge.

In the previous permit, emphasis was placed on controlling conductance, chloride, sulfate, and TDS for
protection of livestock.

Water Quality for Wyoming Livestock and Wildlife Report

The Water Quality for Wyoming Livestock and Wildlife document published in 2007 by the University
of Wyoming Department of Veterinary Sciences, University of Wyoming Department of Renewable
Resources, Wyoming Game and Fish Department, and Wyoming Department of Environmental Quality
includes a review of the health effects of inorganic contaminants to livestock and wildlife. The EPA
evaluated this document to determine the impacts of these contaminants on the beneficial use of
produced water, as contemplated in Subpart E.

For livestock watering, the 3,000 mg/L limit on sulfate in the previous permit may not be adequately
protective. In the report, “Water Quality for Wyoming Livestock & Wildlife, A Review of the Literature
Pertaining to Health Effects of Inorganic contaminants”, the summary for sulfur contained the following
statement: “assuming normal feedstuff sulfate concentration, acute death may occur in ruminants at
concentrations greater than 2,000 mg/L, especially if not allowed time to acclimate. Assuming normal
feedstuff S concentrations, keeping water SO4concentrations less than 1,800 mg/L should minimize the
possibility of acute death in cattle. Concentrations less than 1,000 mg/L should not result in any easily
measured loss in performance.” *

Therefore, the following limit was determined to be protective of the beneficial use:

Sulfate, mg/L 1,800 1,000

In addition, the study recommends that water for cattle consumption contain less than 2.0 mg/L of
fluoride and assumes that this concentration should be safe for sheep, cervids, and horses.? Fluoride is
addressed below.

2 M. F. Raisbeck, S. L. Riker, C. M. Tate, R. Jackson, M. A. Smith, K. J. Reddy and J. R. Zygmunt (2007): Water quality for
Wyoming livestock and wildlife. A Review of the Literature Pertaining to Health Effects of Inorganic Contaminants UW

AES bulletin B-1183. pp 94; Fluoride Chapter 4, pp 15-19  http://www.wyomingextension.org/agpubs/pubs/B1183.pdf
(verified 03/22/11)

b M. F. Raisbeck, S. L. Riker, C. M. Tate, R. Jackson, M. A. Smith, K. J. Reddy and J. R. Zygmunt (2007): Water quality for
Wyoming livestock and wildlife. A Review of the Literature Pertaining to Health Effects of Inorganic Contaminants UW
AES bulletin B-1183. pp 94; Sulfate Chapter 10, pp 45-48

http.//www.wyomingextension.org/agpubs/pubs/B1183.pdf (verified 03/22/11)
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Water Quality Based Effluent Limitations

The Tribes adopted water quality requirements that apply to waters within the exterior boundaries of the
Wind River Indian Reservation. These requirements were adopted into tribal code as Water Quality
Rules and Regulations effective September 25, 2007.

The water quality requirements were submitted to the EPA for review. Comments were returned to
WREQC, which is now in the process of reviewing the requirements based on the EPA’s comments. The
Tribes’ updated water quality requirements have not been formally submitted to the EPA for approval.
Although the EPA has not approved these water quality requirements, the WREQC expects dischargers
within the tribal reservation boundaries to comply with their adopted rules. EPA relied on CWA
Section 301(b)(1)(C) and principles of tribal sovereignty in establishing WQBELSs based on these
tribally-adopted water quality requirements.

Numeric Water Quality Requirements

To ensure that any potential permit effluent limitations based on the Tribes’ adopted water quality
requirements are fully protective of the designated aquatic life use, a comparison of the Tribes’ criteria
with the EPA’s published recommended CWA Section 304(a) criteria was performed. In most cases, the
Tribes’ criteria were equivalent to EPA’s published criteria. The tribal exceptions were for cadmium
(acute — 19.12 pg/L; chronic — 6.22 pg/L) and silver (acute — 37.44 ug/L), which were higher than the
EPA’s criteria. Where the two sets of criteria varied, the EPA chose the more stringent of the two. The
selected criteria used in evaluation of RP and setting permit effluent limitations are listed in Table 1.

Wesco Operating, Inc. - Tensleep #1 (Winkleman Dome)
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Table 1 — Applicable Water Quality Criteria - expressed as pg/L

Permit No. WY-0025232
Page No. 9 of 27

Aluminum, Total 750 87
Arsenic, Total 340 150
Cadmium, Total 77D 0.64 M
Chloride 860,000 230,000
Chromium (III) 1,773.3 @ 230.7 ®
Chromium (VI), Hexavalent 16 11
Copper, Total 49.6 M 293 M
Iron, Total -- 1,000
Lead, Total 280.8 M 109 ®
Manganese, Total 9,033 W 3,105 @
Mercury, Total 1.4 0.77
Nickel, Total 1,513 M 168
Qil and Grease Narrative, 10 mg/L.
pH 6.5109.0
Selenium, Total - 4.6
Silver, Total 349 M --
Sulfide (as H,S) -- 2
Zinc, Total 379 ® 382 M

M

Criterion is hardness dependent. Table values adjusted for hardness using the

recommended cap of 400 mg/L for waters having a hardness value greater than 400

mg/L..

Narrative Water Quality Requirements

The narrative water quality requirements for the Wind River Indian Reservation were evaluated to
determine if permit limits were necessary to protect the characteristics and uses of the receiving stream.
The Tribes have adopted narrative requirements for toxic pollutants, settleable solids and floating and
suspended solids. The following are the Tribes’ narrative water quality requirements:

Section 13 - Toxic Pollutants. Except for those substances referenced in Section 21 (¢) and (f) of
these regulations, toxic pollutants attributable to or influenced by human activities shall not be
present in any Reservation surface water in concentrations or combinations which constitute

pollution as defined herein.

Wesco Operating, Inc. - Tensleep #1 (Winkleman Dome)
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Section 15 - Settleable Solids. In all Reservation waters, substances attributable to or influenced
by human activities that will settle to form sludge, bank, or bottom deposits shall not be present
in quantities which could result in significant aesthetic degradation, significant degradation of
habitat for aquatic life or adversely affect public water supplies, agricultural or industrial water
use, plant life or wildlife.

Section 16 - Floating and Suspended Solids. In all Reservation surface waters, floating and
suspended solids attributable to or influenced by human activities shall not be present in
quantities which could result in significant aesthetic degradation, significant degradation of
habitat for aquatic life or adversely affect public water supplies, agricultural or industrial water
use, plant life or wildlife.

Permit Limitations Based on Narrative Water Quality Requirements

Floating, Suspended and Settleable Solids

Permit requirements for implementing the narrative requirements for discharges of floating
solids and oil which causes a visible sheen or deposits on the bank or bottom are included in the
renewal permit as effluent limitations:

The concentration of oil and grease shall not exceed 10 mg/L in any sample nor shall there be
a visible sheen or cause a visible sheen in the receiving waters or deposits on the bottom or
shoreline of the receiving waters.

There shall be no discharge of floating solids or visible foam in other than trace amounts.

Reasonable Potential (RP) Evaluation for Water Quality Based Effluent Limitations

Effluent Monitoring Data

The permit renewal application provided data for pollutants believed to be present as well as:
biochemical oxygen demand, chemical oxygen demand, total organic carbon, ammonia, temperature, pH
and actual flow. The EPA also reviewed the submitted data from discharge monitoring reports (DMR)
for the period of December 31, 2005 to December 31, 2012, and a toxic pollutants screen report
submitted on August 8, 2005. A summary of data collected is given below in Tables 2-4:

10
Wesco Operating, Inc. - Tensleep #1 (Winkleman Dome)
WY-0025232




Permit No. WY-0025232
Page No. 11 of 27

Table 2 - DMR Data

12/31/2005 2,610 1,722 281 704 11.1 8.26 8.4 0.96

6/30/2006 2,650 1,690 270 619 12.8 8.56 8.5 0.97
12/31/2006 2,610 1,620 229 623 12.2 9.57 8.0 1.45
6/30/2007 2,680 1,480 206 583 7.7 9.76 8.5 1.15
12/31/2007 2,410 1,530 66.5 493 66.5 8.58 8.3 1.23
6/30/2008 2,450 1,550 240 499 6.7 9.16 8.5 1.02
12/31/2008 2,370 1,680 212 637 8.3 9.14 8.3 1.27
6/30/2009 2,430 1,790 254 673 1.9 9.07 8.0 1.29
12/31/2009 2,410 1,479 245 385 5.1 9.07 8.2 1.27
6/30/2010 2,190 1,495 214 632 5.5 12.0 8.5 1.18
12/31/2010 2,250 1,538 204 684 28.7 8.08 8.3 1.16
6/30/2011 2,240 1,420 1,841 457 8.7 11.6 8.7 1.18
12/31/2011 2,690 1,830 221 664 8.3 8.5 8.4 1.25
6/30/2012 2,250 - 246 488 8.2 3.61 8.2 1.35
12/31/2012 2,400 1,490 83 704 8.0 4.7 8.5 1.17
minimum 2,190 1,420 83 385 1.9 3.61 8.0 0.96

average 2,443 1,594 223 578 9.5 8.64 |8.0-87| 1.19
maximum 2,690 1,830 281 684 28.7 12.0 8.7 1.45

Limit 7,500 5,000 2,000 3,000 60 10 6.5-8.5 --

An evaluation of the chloride data using the statistical program ProUCL 4.1 revealed that 2 data points
(66.5 and 1,841) were statistically outliers within the dataset. Therefore, these two data points will not
be utilized in the RP evaluation.
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Table 3 — Permit Application Data

BOD L -~ 1.53

1
COD mg/L 258 2
TOC mg/L 5.72 1
TSS mg/L 1,479 1
Ammonia (as N) mg/L 0.4 1
Flow mgd 1.27 1
Temperature (winter) °C 27 1
Temperature (summer) °C 33 1
Sulfate mg/L 620 1
Bromide mg/L 0.5 1
Color mg/L 80 1
Fluoride mg/L 3.0 1
Nitrate-Nitrite (as N) mg/L 0.1 1
Nitrogen, Total Organic (as N) mg/L 1.2 1
Phosphorus (as P), Total mg/L <0.1 1
Radioactivity Alpha, Total pCi/L 49.2 2
Radioactivity Beta, Total pCi/L 49.9 2
Radium, Total pCi/L 12.8 1
Radium 226 pCi/L 11 1
Sulfide (as HoS) mg/L 82 2
Sulfite mg/L 6.5 1
Surfactants mg/L <1.0 1
Barium, Total mg/L 0.189 1
Boron, Total mg/L 1.17 1
Cobalt, Total mg/L <0.001 1
Iron, Total mg/L 0.052 2
Magnesium, Total mg/L 39.4 1
Molybdenum, Total mg/L 0.001 1
Tin, Total mg/L. | <0.001 1
Titanium, Total mg/L 0.002 1
Arsenic, Total mg/L 0.005 2
Cadmium, Total mg/L <0.001 1
Chromium, Total mg/L 0.003 1
Copper, Total mg/L 0.037 1
Lead, Total mg/L 0.002 1
Mercury, Total ug/L 0.028 2
Selenium, Total mg/L 0.006 1
Zinc, Total mg/L 0.026 1
Benzene pug/L 27 1
Ethyl benzene ng/L 5.8 1
Toluene ug/L 14 1

12
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Table 4 — Toxic Pollutants Screening Data
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126 1
Chloride mg/L 222 5 1
Magnesium mg/L 39.4 0.5 1
Hardness, as CaCOs mg/L 477 10 1
COD mg/L 258 3 1
Sulfide (as HS) mg/L 82 1 1
Arsenic pg/L 5 1 1
Aluminum pg/L ND 50 1
Cadmium ng/L ND 5 1
Chromium ug/L ND 5 1
Copper pg/L ND 5 1
Iron ug/L 52 50 1
Lead pg/L ND 2 1
Manganese ug/L ND 50 1
Mercury ug/L 0.028 0.006 1
Nickel pg/L ND 5 1
Selenium ug/L ND 1 1
Silver ug/L ND 5 1
Uranium pg/L ND 5 1
Zinc pg/L ND 5 1
Gross alpha pCi/L 49.2 1 1
Gross alpha precision pCi/L 7.8 - 1
Gross beta pCi/L 499 2 1
Gross beta precision pCi/L 14.6 - 1
Radium 226 pCi/L 11.0 0.2 1
Radium 226 precision pCi/L 1.4 - 1
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Reasonable Potential (RP) Evaluation

Quantitative RP Analysis

The NPDES regulations in 40 CFR § 122.44(d)(1)(i) — (iii) require permit writers to assess effluent with
respect to EPA-approved water quality standards to evaluate the impact of direct dischargers on
downstream water quality. This assessment is used to determine permit limitations that are protective of
water quality uses. EPA considered it appropriate to assess effluent discharged from this facility and
evaluate RP with respect to tribally-approved water quality requirements. Reasonable potential for
pollutants in the discharge to cause or contribute to an exceedance of applicable water quality
requirements was evaluated for all parameters of concern measured and reported in the permit
application, hazard screening, or DMR. The effluent data was compared to applicable acute and chronic
aquatic life criteria values presented in Table 1 after consideration of pollutant variability in the
discharge and available dilution in the receiving water. A quantitative RP evaluation was performed
using the Region 8 RP Tool, which assesses RP from effluent data with statistical procedures consistent
with EPA’s Technical Support Document for Water Quality Based Toxics Control, March 1991. A
confidence interval of 95% was used for all RP calculations. See results in Table 5 below.

Chloride, mg/L 860 | 230 281 No Yes
Fluoride, mg/L 2@ N/A 3 Yes @ N/A
Oil & Grease, mg/L N/A 10 12 Yes Yes
@

Sulfate, mg/L 1,2?0 1,000 704 No No
Sulfide (as H>S), mg/L - 0.002 82 - Yes
Aluminum, pg/L 750 87 ND No No
Arsenic, pg/L 340 150 5 No No
Cadmium, pg/L 7.7 W 0.6 @ <1 No Maybe @
Chromium (III), pg/L 1,773 231 <3 No No
Copper, pg/L 4960 | 203D 37 No Yes @
Iron, pg/L N/A 1,000 52 - No

280.9 109 ® 2 No No
Lead, pg/L )
Mercury, ug/L 1.40 0.77 .028 No No
Nickel, pg/L 1,513 | 168 D ND No No
Selenium, ug/L N/A 4.6 6 N/A Yes @
Silver, pg/L 34,90 N/A ND No No
Zinc, pg/L 3790 | 382 M 26 No No @

Calculated based on hardness value of 400 mg/L

) Criteria limit is not an aquatic life water quality limit, but rather a recommended limit for
livestock and wildlife propagation.

3) Insufficient data to confidently determine existence of RP. Additional data is necessary.
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The results of the quantitative evaluation identified chloride, fluoride, oil and grease, sulfide (as H»S),
copper, and selenium as having RP to cause or contribute to exceedances of the water quality criteria.
For fluoride, cadmium, copper, and selenium, insufficient quantitative data is available to adequately
assess RP to exceed the numeric criteria.

To confidently evaluate quantitatively the RP of a pollutant to impair the receiving body of water in
which the facility discharges, a sufficient quantity of data of known quality to assess variability must be
available.

Qualitative RP Analysis

In cases where the permittee reported a pollutant present at concentrations far in excess of the applicable
water quality criterion and there are only one or two data points available, the EPA is proposing to add
effluent limitations in order to protect the designated uses and applicable criteria for aquatic life in the
renewal permit. In this case, the EPA believes further monitoring to support a RP analysis is
unnecessary. In some cases, however, where sampling shows small exceedances of the applicable water
quality criterion, but there is insufficient monitoring data to support a RP determination, EPA is not
proposing to add an effluent limit and is instead imposing monitoring requirements.

Sulfide (as H,S)

Sulfide (as H2S) can be toxic to aquatic life. The water quality criterion for sulfide (as H2S) is 2 ug/L
(chronic) to protect aquatic life. An evaluation of the data provided by the permittee indicates a
significant exceedance of the criterion. An effluent limit, therefore, has been included in this permit.

Fluoride, Copper, Selenium, Cadmium

Additional qualitative review of the limited data for fluoride, copper and selenium and cadmium showed
inconsistencies that raised questions about the finding of RP through quantitative methods. For example,
when two data points were reported, the highest value reported was above the reporting limit and the
other value reported was not (copper), or only one data point was provided (fluoride). Also, the reported
results are in some cases very close to the criteria value (selenium) or an analytical method was used that
provided a reporting level at or above the criteria value (cadmium). For these pollutants, the data
provided is insufficient to confidently determine the potential for these pollutants to impact the receiving
streams in which the facility discharges. Effluent limitations will not be established for fluoride, copper,
selenium, or cadmium at this time, however, monitoring will be required using sufficiently sensitive
analytical methods in order to collect adequate data to quantitatively assess RP during the next permit
renewal. Additional information received from the U.S. Fish and Wildlife (August 17, 2011) has
expressed their primary concern about potential selenium levels and its cumulative impact within
surface water storage.

Mercury
Although the mercury level did not exceed the aquatic life water quality criterion, the metal was
detected in at least one sample and therefore, additional monitoring using clean methods are required in
order to compile a more complete data set for future evaluation. Also, the reissued permit includes a
trigger level established at the chronic water quality criteria of 0.77 ug/L and a requirement to develop
and implement a mercury minimization plan if that trigger level is detected.
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Organic Compounds

The permit application data submitted included one analysis of some volatile and semi-volatile organic
compounds based on whether the permittee believes that the analyte is present in the discharge. The
data presented in Table 3 indicates the effluent contains measurable concentrations of benzene, ethyl
benzene, and toluene.

The data were evaluated with respect to EPA and Tribal water quality criteria for human health
protection and EPA Maximum Contaminant Levels (MCL) for drinking water to determine if there was
RP for pollutants in the discharge to exceed the criteria in Table 6 below. Only benzene was identified at
concentrations which exceeded the recommended criteria for human health protection and the MCL.
Since the Tribes have not designated the receiving water as a drinking water source, the human health
criteria and MCLs are not directly applicable to the water body and effluent limitations will not be
established based on this evaluation.

Table 6 - Effluent Organic Compounds Detected and Water Quality Criteria Comparison

Parameter Effluent Water Quality Criteria Drinking Water
Concentration (ug/L) (Human Health) (ug/L) MCL (ug/L)
Water + Organism  Organism only
Benzene 27 2.2 51 5
Ethyl Benzene 5.8 530 2,100 700
Toluene 14 1,300 15,000 1,000

Although no effluent limitations were established for benzene in the permit, the effort required to reduce
the concentration of other pollutants (e.g. sulfide (as H2S)) in the discharge will concurrently reduce the
concentration of volatile organic compounds in the discharge. Additional monitoring for volatile and
semi-volatile organic compounds will, however, be required as part of the toxic pollutants screening
monitoring requirements in this renewal permit.

Other Effluent Limitations

The daily maximum limitations for Total Radium 226 of 60 pCi/L, Specific conductance of 7500 uS/cm
and total dissolved solids of 5000 mg/L have been retained in this renewal permit and are based on
previous permit limitations.

pH limitations have been revised from a range of 6.5 - 8.5 to a range of 6.5 - 9.0 based on tribal
requirements for aquatic life protection. The basis for the previous maximum range value for pH of 8.5
could not be verified from review of the permit record and therefore the limit has been revised for this
renewal permit.

Additional Toxics Monitoring Requirements

Included in the permit is additional effluent monitoring to screen for hazardous/toxic constituents
(Permit Part 1.3.4.). The requirement to monitor for these pollutants of concern is to develop a dataset to
evaluate the reasonable potential for these pollutants to impact the receiving streams into which the
facility discharges and to comply with the tribal narrative criteria for toxic pollutants.
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Whole Effluent Toxicity (WET) (Permit Part 1.3.6.)

Whole Effluent Toxicity monitoring data of record consists of one test, performed in 2002 (both species
Ceriodaphnia dubia and Pimephales promelas tests passed). As a means to demonstrate compliance
with the tribal narrative criteria for toxic pollutants, WET has been included in this permit. Additional
WET monitoring requirements that are representative of the discharge effluent (40 CFR §
122.44(d)(1)(i1)) are included in this permit to generate data used to determine whether RP for WET has
been demonstrated.

For this permit, acute testing will be required on a quarterly basis after the effective date of the permit
until the permittee demonstrates no test failures for either species (Daphnia magna, Pimephales
promelas) tested for four consecutive quarters. Upon successful completion of four consecutive
quarterly tests demonstrating no acute toxicity in the discharge, annual monitoring shall be required.

For the purposes of this permit, Daphnia magna will be utilized as a toxicity indicator testing organism
in lieu of Ceriodaphnia dubia due to its higher tolerance for the naturally occurring high TDS levels
within the produced water from the wells.

If acute toxicity occurs in a test, e.g. LCso <100% effluent, the permittee will be required to:

(1) Notify the EPA Regional WET Coordinator within 48 hrs of when the permittee
learned of the initial test failure;

(2) Promptly take all reasonable measures necessary to immediately reduce toxicity; and

(3) Initiate an additional test within two (2) weeks of the date of when the permittee
learned of the test failure. If only one species fails, retesting may be limited to this
species.

The EPA Regional WET Coordinator may waive either or both requirements (2) or (3) with
justification (e.g., the toxicity has been ongoing and the permittee is in the process of
conducting a toxicity identification evaluation/toxicity reduction evaluation).

If acute toxicity occurs in the two week re-test, the permittee will be required to:

Immediately begin testing once a month until further notified by the EPA Regional WET
Coordinator. Accelerated monthly testing is only required for the species that failed the initial and
second tests.

Follow conditions for Toxicity Identification/Toxicity Reduction Evaluation (Permit Part 1.3.7.).

In addition to the accelerated monitoring, the permittee shall perform a toxicity identification
evaluation/toxicity reduction evaluation (TTE/TRE) as to establish the cause of the toxicity, locate the
source(s) of the toxicity, and develop control of, or treatment for the toxicity.

The permittee will be required to submit a TRE Plan within 30 or 45 days of learning of the second
test failure depending on whether the toxicant is known or unknown at that time.

The TRE Plan may be reviewed by EPA to ensure its adequacy for addressing toxicity in the
discharge. EPA may provide comments to the permittee on the TRE Plan and may request that the
Plan include additional or specific monitoring, etc. to ensure that all potential sources of toxicity are
addressed during the evaluation.
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The permittee will be required to implement the provisions of the Plan within 75 or 90 days after
learning of the second test failure depending on whether the toxicant is known or unknown at that
time.

EPA has provided a summary of useful reference materials in Permit Part 1.3.7.2.1.1 for assistance in
developing a TRE Plan should toxicity occur during the term of the permit.

Effluent Limitations — Qutfall 001

Based on the technology and water quality considerations and protecting beneficial uses, the following
effluent limitations will be required for this facility:

Interim Effluent Limitations

Table 7 - Effective immediately after permit issuance and expiring three (3) years after effective
date of this permit, the quality of effluent discharged by the facility shall, as a minimum, meet the
limitations as set forth below:

Specific Conductance, uS/cm N/A 7,500 ELPP
Total Dissolved Solids, mg/L. N/A 5,000 ELPP
Chloride, mg/L N/A 2,000 ELPP
Sulfate, mg/L 1,000 1,800 RCLW
Total Radium 226, pCi/L N/A 60 ELPP

The concentration of oil and grease shall not exceed 10 mg/L in any sample nor shall
there be a visible sheen or cause a visible sheen in the receiving waters or deposits on | ELPP, WQR
the bottom or shoreline of the receiving waters.

The pH of the discharge shall not be less than 6.5 nor greater than 9.0 at any time. WQR
:éllzrfnstlslall be no discharge of floating solids or visible foam in other than trace ELPP, WQR

a/ See Permit Part 1.1., for definition of terms.
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b/ ELPP = Effluent limitations in previous permit; WQR = water quality requirements adopted by the
Tribes for the Wind River Indian Reservation; RCLW = Recommended criteria for livestock and
wildlife, based on the report “ Water Quality for Wyoming Livestock & Wildlife, A Review of the
Literature Pertaining to Health Effects of Inorganic Contaminants”, University of Wyoming

department of Veterinary Sciences, et al.

Final Effluent Limitations

Table 8 - Effective three (3) years after the effective date of this permit and lasting through the life
of this permit, the quality of effluent discharged by the facility shall, as a minimum, meet the

limitations as set forth below:

Specific Conductance, uS/cm N/A 7,500 ELPP
Total Dissolved Solids, mg/L N/A 5,000 ELPP
Chloride, mg/L 230 860 WQR
Sulfate, mg/L 1,000 1,800 RCLW
Sulfide (as H2S), mg/L 0.002 N/A WQR
Total Radium 226, pCi/L N/A 60 ELPP
The concentration of oil and grease shall not exceed 10 mg/L in any sample nor

. . . . ELPP,
shall there be a visible sheen or cause a visible sheen in the receiving waters or WQR
deposits on the bottom or shoreline of the receiving waters.
The pH of the discharge shall not be less than 6.5 or greater than 9.0 at any time. WQR
grlflzrfnstl;all be no discharge of floating solids or visible foam in other than trace ELPP, WOR

a/ See Permit Part 1.1. for definition of terms.

b/ ELPP = Effluent limitations in previous permit; WQR = water quality requirements adopted by the
Tribes for the Wind River Indian Reservation; RCLW = Recommended criteria for livestock and
wildlife, based on the report “ Water Quality for Wyoming Livestock & Wildlife, A Review of the
Literature Pertaining to Health Effects of Inorganic Contaminants”, University of Wyoming

department of Veterinary Sciences, et al.
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Self-Monitoring Requirements — Outfall 001

Sampling and test procedures for pollutants listed in this part shall be in accordance with guidelines
promulgated by the Administrator in 40 CFR Part 136, as required in 40 CFR § 122.41(j). Ata
minimum, the following constituents shall be monitored at the frequency and with the type of
measurement indicated; samples or measurements shall be representative of the volume and nature of
the monitored discharge. If no discharge occurs during the entire monitoring period, it shall be stated on
the Discharge Monitoring Report Form (EPA No. 3320-1) that no discharge or overflow occurred.

Table 9 — Effective immediately and lasting through the effective term of this permit

Total Flow, mgd b/ Monthly Instantaneous

Specific Conductance, pS/cm Monthly Grab
pH, std units Monthly Grab
Oil and grease, ¢/ Weekly Visual
Sulfide (as H2S), mg/L.  d/ Quarterly Grab
Chloride, mg/L Quarterly Grab
Sulfate, mg/L. Quarterly Grab
Total Radium 226, pCi/L Quarterly Grab
Total Dissolved Solids, mg/L Semi-Annually Grab

Three times after effective

date of permit Grab

Mercury, Total, ug/LL ¢/

Whole Effluent Toxicity, Acute (Permit Part

1.3.6.) Quarterly  f/ Grab

Toxic Pollutants Screen (Permit Part 1.3.4.) Three ggiﬁggg’iffectwe Grab

a/ See Permit Part 1.1., for definition of terms.

b/ Flow measurements of effluent volume shall be made in such a manner that the permittee can
affirmatively demonstrate that representative values ate being obtained. The average flow rate
(in million gallons per day) during the reporting period and the maximum flow rate observed (in
mgd) shall be reported.

¢/ A weekly visual observation is required. If a visible sheen is detected, a grab sample shall be
taken and analyzed immediately and analyzed in accordance with the requirements of 40 CFR
Part 136. The concentration of oil and grease shall not exceed 10 mg/L in any sample.

S

The analysis for sulfide (as H2S) shall be done with an approved procedure that has a method
detection level of no greater than 0.10 mg/L (100 pug/L). In the calculation of average sulfide (as
H>S) concentrations, those analytical results that are less than 0.10 mg/L shall be considered to
be zero. If all individual analytical results that would be used in the calculations are less than
0.10 mg/L, then “less than 0.10 mg/L” shall be reported on the discharge monitoring report form.
Otherwise, report the maximum value and the calculated average value.
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¢/ Monitoring periods shall be during the 1%, 3™ and 5" years after the effective date of this permit.
Based on current approved analytical mercury method, Method 1631, Revision E, the method
detection limit (MDL) for mercury is 0.0002 ug/L. If the mercury trigger level of 0.77 pg/L is
detected during the life of the permit, the permittee is required to develop and implement the
Mercury Minimization Plan (MMP), as described further below in this Statement of Basis.

f/ At a minimum, quarterly monitoring shall be conducted until the completion of four consecutive
quarterly tests demonstrating no acute toxicity is present in the discharge for either test species.
Thereafter, monitoring shall be conducted at least annually for the remainder of the term of this
permit. See Permit Part 1.3.6.

Compliance Schedules (Permit Part 1.3.3)

The effluent limitations for chloride and sulfide (as H,S) have become either more restrictive or new
with this permit renewal. In order to allow the permittee the opportunity to evaluate the measures
necessary to meet these new limitations, the permittee shall comply with the schedule outlined in Permit
Part 1.3.3. The compliance schedule for chloride and sulfide (as H2S) shall be 36 months in duration.

The sulfate limit shall be met immediately since this limit is a technology based limit under 40 CFR Part
435, Subpart E. Under the CWA and EPA’s regulations, compliance schedules may not be used for
technology-based effluent limits.

Toxic Pollutants Screen (Permit Part 1.3.4.)

This permit requires the permittee to monitor for the constituents listed below in the toxic pollutants
screen three times during the life of the permit. One monitoring period will be during the 1* year after
the effective date of this permit and the second during the 3™ year after the effective date of this permit.
Reporting of each of the first two screening datasets shall be submitted to the permit issuing authority, at
the time of the DMR submittal for that reporting period in which the screening occurred. A third
monitoring will be required as part of the application documentation for the renewal of this permit.
Monitoring must be conducted according to test procedures approved under 40 CFR Part 136, unless
other test procedures have been specified in this permit.

» All Volatile Organic Compounds listed in 40 CFR Part 122, Appendix D, Table IL
o All Base/Neutral and Acid Organic Compounds listed in 40 CFR Part 122, Appendix D, Table II.
e All metals listed in 40 CFR Part 122, Appendix D, Table III, except mercury which is included in

the regular self-monitoring.
» Fluoride as listed in 40 CFR Part 122, Appendix D, Table IV.
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Monitoring methods must be sufficiently sensitive to meet the Method Detection Limits specified in

Table 10 below:

Table 10- Required Method Detection Limits

Arsenic, Total 1 pg/L
Aluminum, Total Recoverable 50 pg/LL
Antimony, Total Recoverable 50 pg/L
Beryllium, Total Recoverable 1 pg/lL
Cadmium, Total Recoverable 5 pg/L
Chromium, Total Recoverable 5 pg/L
Chloride 5 mg/L
Copper, Total Recoverable 5 pg/L
Lead, Total Recoverable 1 pg/L
Magnesium, Total Recoverable 30 pg/L
Manganese, Total Recoverable 2 pg/L
Nickel, Total Recoverable 1 pg/L
Radium 226, Total Recoverable 0.2 pCi/L
Selenium, Total Recoverable 2 pg/L
Silver, Total Recoverable 5 pg/L
Sulfide/Hydrogen Sulfide (S=, HS-) 100 pg/L
Thallium, Total Recoverable 50 pg/L
Zinc, Total Recoverable 2 pg/LL
Hardness, Total 10 mg/L as CaCO3
Uranium, Total Recoverable 5 pg/L
Gross Alpha and Beta Radiation 0.2 pCi/LL
Dissolved Oxygen 1 mg/L
Calcium 10 mg/L
Fluoride 1 mg/L
Volatile Organic Compounds 5 pg/L
Acid & Base/Neutral Organic Compounds 10 pg/L
Chemical Oxygen Demand 3 mg/L
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Mercury Minimization Plan (MMP) (Permit Part 1.3.8.)

CWA Section 301(a) prohibits the discharge of any pollutant, including mercury, from a point source
into waters of the United States except in compliance with Section 402 of the CWA. CWA Section 402
establishes the NPDES program, under which the EPA are authorized to administer the program issue
permits that allow the discharge of pollutants into waters of the United States. These permits must
contain (1) technology-based effluent limitations, which represent the degree of control that can be
achieved by point sources using various levels of pollution control technology and (2) water quality-
based effluent limitations (WQBELS), when necessary to ensure that the receiving waters achieve
applicable water quality requirements.

Most WQBELSs are expressed as numeric limits on the amounts of specified pollutants that may be
discharged. However, WQBELSs may also be expressed in narrative form such as Best Management
Practices (BMPs) or pollutant minimization measures when it is infeasible to calculate a numeric limit
(40 CFR § 122.44(k)(3)). In addition, BMPs may be imposed in the form of NPDES permit conditions
to supplement numeric effluent limitations when the permitting authority determines that such
requirements are necessary to carry out the purposes and intent of the CWA (40 CFR § 122.44(k)(4)).

On January 8, 2001, the EPA announced the availability of its recommended CWA Section 304(a) water
quality criterion for methylmercury. This water quality criterion, 0.3 milligram (mg) methylmercury per
kilogram (kg) fish tissue wet weight, describes the concentration of methylmercury in freshwater and
estuarine fish and shellfish tissue that should not be exceeded. The EPA recommended that the criterion
be used as guidance by states, territories, and authorized tribes in establishing or updating water quality
standards for waters of the United States. The EPA completed the Guidance for implementing the
January 2001 Methylmercury Water Quality Criterion in April 2010.°

According to the Methylmercury Guidance, where a water column translation is not available and the
permit writer determines that a numeric limit is infeasible to calculate, the permit writer should include
the following permit conditions:

1. The reissued permit will include a trigger level established at the chronic water quality criteria of
0.77 ug/L and a requirement to develop and implement a Mercury Minimization Plan (MMP) if
that trigger level is detected;

2. Require the permittee to implement a MMP tailored to the facility’s potential to discharge
mercury. This MMP may be used as a trigger level, reduction goal or used to supplement an
enforceable numeric limit to further manage mercury discharges;

3. Require effluent monitoring using a sufficiently sensitive EPA-approved method to determine if
the MMP is effective. (EPA Clean Sampling Method 1669 and Analytical Method 1631); and

4. Include a reopener clause to modify the permit conditions if the MMP is not found to be
effective or if a water column of the fish tissue criterion is developed.

¢ United States Environmental Protection Agency, Office of Science and Technology (April 2010): Guidance for
Implementing the January 2001 Methylmercury Water Quality Criterion — Final,
http://water.epa.gov/scitech/swguidance/standards/criteria/aglife/pollutants/methylmercury/upload/mercury2010.pdf
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The Permittee is required in the reissued permit to develop an MMP tailored to the facility’s potential to
discharge mercury. At a minimum, the MMP shall include the following:

Evaluation of existing best management plans or spill prevention and containment control plans;
Identification and evaluation of current and potential mercury sources;

Monitoring to confirm current or potential mercury sources;

Identification of potential methods for reducing or eliminating mercury, including material
substitution, material recovery, spill control and collection, waste recycling, process
modifications, good housekeeping and disposal practices;

Implementation of appropriate minimization measures identified in the MMP; and

Effluent monitoring using sufficiently sensitive analytical methods to verify the effectiveness of
the MMP.

Chemical Inventory Reporting Requirement (Permit Part 1.3.9)

In response to public comment, the following chemical inventory requirement has been added:

The Permittee shall maintain an inventory of the quantities and concentrations of the specific
chemicals used to formulate well treatment and workover fluids. If there is a discharge of these
fluids, the chemical formulation, concentrations and discharge volumes of the fluids shall be
submitted with the DMR. For discharges of well treatment and workover fluids, the type of
operation that generated the discharge fluids shall also be reported.

Reporting Requirements

Effluent monitoring results obtained during the previous six (6) months shall be summarized and
reported on one Discharge Monitoring Report Form (EPA No. 3320-1), postmarked no later than the 28
day of the month following the reporting period. If no discharge occurs during the reporting period, “no
discharge” shall be reported.

Endangered Species Act (ESA) Requirements

Section 7(a) of the Endangered Species Act requires federal agencies to ensure that any actions
authorized, funded or carried out by an agency are not likely to jeopardize the continued existence of
any federally-listed endangered or threatened species or adversely modify or destroy critical habitat of
such species.
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Federally listed threatened, endangered and candidate species found in Fremont County, Wyoming
include:

Species Status
Bald Eagle (Haliaeetus leucocephalus)
Yellow-billed Cuckoo (Coccyzus americanus)
Greater Sage Grouse (Centrocercus urophasianus)
Blowout Penstemon (Penstemon haydenii)
Fremont County Rockeress (Boechera pusilla)
Ute Ladies Tresses (Spiranthes diluvialis)

Desert Yellowhead (Yermo xanthocephalus)
Grizzly Bear (Ursus arctos horribillis)
Black-footed Ferret (Mustela nigripes)

Gray Wolf (Canis lupus)

Canada Lynx (Lynx canadensis)

North American Wolverine (Gulo gulo luscus)

T Threatened R Recovery
E Endangered C Candidate

"o 0m0O0 R

It does not appear that discharges from the Wesco Operating, Inc. - Winkleman Dome facility will result
in significant impact to any endangered species or critical habitats. This permit renewal is not likely to
adversely affect any of the species listed by the U. S. Fish and Wildlife Service under the Endangered
Species or critical habitats of the tributary leading to Bighorn Draw and Little Wind River.

National Historic Preservation Act (NHPA) Requirements

Section 106 of the National Historic Preservation Act (NHPA), 16 U.S.C. § 470(f) requires that federal
agencies consider the effects of federal undertakings on historic properties. The EPA has evaluated its
planned reissuance of the NPDES permit for Wesco Operating, Inc. - Winkleman Dome facility to
assess this action’s potential effects on any listed or eligible historic properties or cultural resources.
This correspondence is typically conducted with the Tribal Historic Preservation Office (THPO).

The EPA does not anticipate any impacts on listed/eligible historic or cultural properties because this
permit is a renewal and will not be associated with any new ground disturbances or changes to the
volume or point of discharge. During the public comment period, the EPA notified the Tribal Historic
Preservation Offices (THPOs) of the Eastern Shoshone and Northern Arapaho Tribes of the planned
issuance of this NPDES permit and requested their input on potential effects on historic properties and
EPA’s preliminary determination in this regard. EPA received no comments.
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Miscellaneous

The effective date and the expiration date of the permit will be determined at the time of permit
issuance. The intention is to renew the permit for a period of approximately five years, but not to exceed
5 years.

Permit drafted by Staff, 8P-W-WW

Permit reviewed by Robert Shankland, SEE, 8P-W-WW
Permit reviewed by Bruce Kent, Senior Environmental Scientist, 3P-W-WW

Addendum to the Statement of Basis and Permit

EPA is currently conducting a water quality assessment sampling effort on the Wind River Indian
Reservation including some water bodies downstream of WY-0025232 Wesco Winkleman Dome and
WY-0024953 Phoenix Sheldon Dome discharge locations. EPA NPDES staff have reviewed preliminary
monitoring results for these locations and have not identified any specific ambient water quality
conditions which indicate the need for additional effluent limitations or monitoring beyond what is
currently contained in the final permits as written.

The proposed permit was public noticed on June 10, 2013. Comments were received from the permittee
and the general public. The comments received and the responses to those comments are given in
separate documents titled “Response to General Comments on Permits WY-0020338, WY-0024953,
WY-0024945, WY-0025232, WY-0025607” and “Response to Comments Specific to Wesco
Winkleman Dome WY-0025232.” The changes listed below were made as a result of comments
received. The changes will not require going back to public notice.

Changes to Statement of Basis

1. Page 4: The definition of a 3B stream classification has been corrected.

2. Page 6: The statement “The limits of 7,500 uS/cm for conductance, 2,000 mg/L for chloride,
3,000 mg/L for sulfate, and 5,000 mg/L for TDS have been in effect since the facility has been
covered under an NPDES permit.” was deleted.

3. Page 7, Table 1; Page 10, Table 3; Page 11, Table 4; Page 12, Table 5; Page 13, Sulfide; Page
17, Table 8; Page 18, Table 9 and footnote d/; and Page 19, Compliance Schedule: The
clarification of the pollutant sulfide “as H2S” in lieu of Total Sulfide has been added.

4. Page 15, Subnote (3): Changed “Conduct an additional test...” to read “Initiate an additional
test...”.

5. Page 20: A section heading “Method Detection Limits (Permit Part 1.3.5.) was added to
provide a physical document separation and clarification from the “Toxic Pollutants Screen”
requirements. This is intended to provide detection limits for those compounds/elements
should they be required to be monitored.
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6. Page 22: A new section “Chemical Inventory Reporting Requirement (Permit Part 1.3.9)” has
been added.

Changes to the Permit

1. Page 2, Table of Contents: Part 1.3.5. — Method Detection Limits was added. All subsequent
Part numbering was adjusted accordingly.

2. Page 2, Table of Contents: Part 1.3.9. — Inventory Reporting Requirement was added.

3. Page5, Part 1.3.1.3. Table; Page 6, Part 1.3.2. Table and footnote d/; Page 7, Compliance
Schedule: For the pollutant sulfide, “as H>S” was added in lieu of Total Sulfide.

4. Page 8, Method Detection Limits Part 1.3.5.: The new Part heading was added.

5. Page 15, Part 3.2, Penalties for Violations of Permit Conditions: This Part was updated to read
- “.... February 13, 2004 (69 Fed. Reg. 7121-7127) and December 11, 2008 (73 Fed. Reg.
75340-75346). On November 6, 2013 (78 Fed. Reg. 66643-66648) EPA once again adjusted
its civil monetary penalties. The civil and criminal penalties, as of December 6, 2013, for
violations of the Act (including permit conditions) are given below:”

6. Page 16, Part 3.2.5.: This Part was updated to read “...Where an administrative enforcement
action is brought for a Class 11 civil penalty, the assessed penalty may not exceed $16,000 per
day for each day during which the violation continues, with the maximum amount not to
exceed $187,500.”

In addition to the above changes, EPA also made other minor editorial clarifications to the permit
and the statement of basis documents.

Revised by EPA Staff February 24, 2015
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Response to General Comments on Permits
WY-0020338, WY-0024953, WY-0024945, WY-0025232, WY-0025607
March 9, 2015

Beginning on June 10, 2013, EPA took public comment on five National Pollutant Discharge
Elimination System (NPDES) permits for the discharge of produced water during the same public
comment period. Many comments were applicable to all five permits. Those general comments
and responses are represented in this document.

Hydraulic Fracturing:

EPA received a significant number of comments addressing various issues related to hydraulic
fracturing or fracking. These issues can be broadly summarized as comments regarding the
permitting process, permit implementation and permit enforcement.

Several commenters posed questions or raised concerns about the adequacy of EPA's permitting
process as it relates the regulation of discharges from oil and gas operations that engage in
hydraulic fracturing. One commenter stated that EPA should require oil and gas operators to prove
that a discharge is not unsafe before permitting a discharge. Some commenters questioned what
authorities EPA relies upon to write NPDES permits for these operations; others questioned the
process employed to develop permit limitations. Other commenters raised concerns about the
protectiveness of the permits and the long term consequences on human health and the
environment, including effects on air quality and the human food chain.

Response:

NPDES Permitting Authority: EPA’s authority to issue NPDES permits derives from authorities
granted to the Administrator by Congress in the Clean Water Act (CWA). These authorities are not
unlimited, and NPDES permits may only include conditions that implement the requirements of the
CWA and its implementing regulations.

CWA Section 301(a) prohibits the discharge of any pollutant by any person except in compliance
with certain requirements of the CWA, including Sections 301 and 402. CWA Section 402
authorizes EPA to issue permits for discharges of pollutants that meet all applicable requirements
under Section 301, among other provisions. CWA Section 501 authorizes EPA to promulgate
regulations to carry out the function of the CWA.

Section 301(b) requires point sources to achieve two different types of effluent limits. Section
301(b)(1)(A), which applies to non-municipal point sources such as oil and gas operations,
requires point sources to achieve technology based effluent limitations (TBELs) established
pursuant to CWA Section 304(b). Section 304(b) authorizes EPA to publish effluent limitation
guidelines (ELGs) for classes and categories of point sources. Under this provision, EPA has
promulgated a wide variety of ELGs that establish limitations for pollutants discharged by the
industry covered by a particular ELG. The ELGs EPA has developed to-date for different
industries are contained in 40 CFR parts 425-471.




When EPA has promulgated an ELG, Section 301(b)(1)(A) requires the effluent limits it contains
to be incorporated into a NPDES permit for a point source subject to the ELG.

EPA has promulgated an ELG that applies to oil and gas facilities on the Wind River Indian
Reservation at 40 CFR Part 435, Subpart E — Agricultural and Wildlife Water Use Subcategory.

Section 301(b)(1)(C) requires all point sources to implement controls necessary to achieve ‘any
more stringent limitation, including those necessary to meet water quality standards, treatment
standards, or schedules of compliance, established pursuant to any State law or regulations, . . . or
required to implement any applicable water quality standards established pursuant to this
chapter.” Effluent limitations based on these types of requirements are known as water quality
based effluent limitations (WQBELs), and are included in permits if “any more stringent
limitation” beyond TBELs is required under Section 301(b)(1)(C). The Eastern Shoshone and
Northern Arapaho Tribes (the Tribes) of the Wind River Indian Reservation have adopted water
quality requirements into Tribal law, and EPA has included WQBELs based on these requirements
under section 301(b)(1)(C) and principles of tribal sovereignty.

NPDES Permit Process: EPA’s authority to issue NPDES permits derives from CWA Sections 402
and 301, as described above. The procedures for issuing NPDES permits are found in 40 CFR
Parts 122, 124 and 125. The permitting process begins when an operator of a point source submits
an individual permit application pursuant to 40 CFR § 122.2]. Existing oil and gas operations
must include the information required by 40 CFR §§ 122.21(f)-(g) in their permit application.
Upon receipt of a permit application, the permit writer uses information in the permit application
to identify the pollutants of concern in the discharge, and to characterize their nature and quantity
in the effluent.

Having characterized the effluent discharge, the permit writer then develops technology-based
effluent limits for those pollutants. For the permits being issued today, the TBELs are based on the
ELG at 40 CFR Part 435, Subpart E. This ELG provides at 40 CFR § 435.50 that produced water
may only be discharged if it is 1) of good enough quality to be used for wildlife or livestock
watering or other agricultural uses, and 2) it is actually put to that use. Thus, for purposes of
developing conditions for these permits, the permit writers relied upon research and data
concerning the effects of produced water on livestock and wildlife to determine what level of
effluent could be considered “of good enough quality.”

Once the permit writer has developed TBELs, they must then determine whether any “more
stringent limitation” is necessary to protect water quality under section 301(b)(1)(C).

To begin the WQBEL development process, the permit writer must identify the applicable water
quality requirements that address the pollutants of concern in the discharge. Typically, these are
State water quality standards composed of designated uses for the receiving water and the
pollutant-specific criteria necessary to protect the designated uses. For the permits being issued
today, the applicable water quality requirements are found in Tribal law adopted by the Tribes.
These Tribal requirements also contain designated uses and pollutant-specific criteria. Once the
water quality requirements are identified, the permit writer then determines whether dilution is
available in the receiving stream, and what concentrations of each pollutant are expected in-
stream under critical low-flow conditions.



If this analysis demonstrates that in-stream concentrations are reasonably expected to exceed the
criterion for a pollutant contained in the water quality requirements, then the permit writer must
translate the applicable criteria into a WQBEL for that pollutant.

Having established effluent limits for a permit, the permit writer must determine what monitoring
and reporting requirements will be included in the permit. The regulatory bases for establishing
such requirements are found at 40 CFR §§ 122.41(j)-(1), 122.42(a), 122.44(i), 122.45(e)-(f), and
122.48. Permit monitoring requirements have three primary purposes: 1) determining compliance
with effluent limits, 2) creating a basis for enforcement decisions, and 3) other goals such as
characterizing effluents and assessing treatment efficiency. The permit writer must establish
monitoring locations, monitoring frequency, and sampling and analytical methods. Finally, most

permits require monitoring results to be reported to EPA using a Discharge Monitoring Report
(DMR).

Permit writers also include standard conditions and, as necessary, special conditions in permits.
Standard conditions, which are found at 40 CFR §§ 122.41 & 122.42, are included in every permit
and provide the means by which the permit is implemented and enforced by the permittee and
EPA. Special conditions are included as necessary to address unique situations. Special conditions
may include pretreatment requirements, compliance schedules, and additional monitoring or
special studies to be used in the development of future limitations. The permits being issued today
include special conditions relating to compliance schedules for certain parameters and additional
monitoring for toxics and mercury.

The permit development process outlined above applies to all NPDES permits, including permits
Jfor discharges that may contain hydraulic fracturing wastes. Thus, EPA followed the process
outlined above in drafting the permits that are the subject of this document. The permitted facilities
submitted timely permit renewal applications containing the information required by 40 CFR §§
122.21(f) & (g). While EPA has not required the permittees to prove that their discharges are not
unsafe, it has — as it would in any permit development process — relied on the information and
research at its disposal to develop appropriate permit limits consistent with the CWA and its
implementing regulations. As described in the Statement of Basis, EPA developed the effluent
limits in these permits using a number of technical documents, as well as information in similar
Wyoming oil and gas permits and the Tribes’ water quality requirements. In instances where .
information necessary to develop an effluent limitation is unavailable, EPA has included
monitoring requirements to gather sufficient information for the development of such limits in
future permit cycles. EPA is confident that the permit development process for these permits fully
accords with the statutory and regulatory requirements of the CWA, and disagrees that this
process is or was inadequate.

Permit Protectiveness/Long-Term Consequences: EPA developed these NPDES permits using the
authorities and process described above. The permits include TBELs based on the Subpart E -
Agricultural and Wildlife Water Use ELG, and WQBELs based on the Tribes’ water quality
requirements adopted into Tribal law. The TBELs EPA has developed for sulfate, specific
conductance, chloride and TDS are based on the latest research, contained in the administrative
record, concerning the effects of these pollutants on agricultural and wildlife use. The limits
ensure that animal consumption of the discharged water will not cause acute or chronic health
effects that would render the water unsuitable for agricultural or wildlife use.




The remaining effluent limitations in the permits are WQBELSs written to protect the quality of the
receiving waters for these discharges. EPA has treated each of these receiving waters, four of
which are not classified in the Tribal water quality requirements, as Class 3B waters. Class 3B
waters are defined in tribal water quality requirements as follows:

(i1) Class 3B. Class 3B waters are tributary waters including adjacent wetlands that are not
known to support fish populations or drinking water supplies and where those uses are not
attainable. Class 3B waters are intermittent and ephemeral streams with sufficient hydrology
to normally support and sustain communities of aquatic life including invertebrates,
amphibians, or other flora and fauna which inhabit waters of the Reservation at some stage of
their life cycles.

Uses designated for Class 3 waters in tribal water quality requirements, generally, include aquatic
life other than fish, recreation, wildlife, industry, agriculture and scenic value. As the Class 3B
definition, and information in the permit applications regarding livestock watering, makes clear,
the primary uses of the receiving water for these permits are aquatic life and livestock watering.
There are no drinking water or primary or secondary contact recreation uses. Thus, the WOBELs
are written to meet criteria that protect the designated aquatic life and livestock watering uses, not
other uses (e.g., human health, food chain, etc.) that commenters suggest should be the basis for
the WOBELs. WQOBELs cannot be written to meet designated uses that have not been adopted for
the waterbody. Similarly, these are NPDES permits for discharges of pollutants to water, and thus
written to meet the requirements of the CWA and implementing regulations — not to address
potential air quality impacts of these facilities subject to regulation under the Clean Air Act.

Several commenters had questions about permit implementation, and the permittees’ responsibility
to treat wastewater from fracking, to self-monitor, and restore water impacted by drilling and
fracking. One commenter asked for the amount of water polluted per well fracked.

Response: As described above, EPA develops NPDES permits with TBELs and WQBELs that set
limits on the concentrations of pollutants in the discharge. Permittees have to ensure their
discharges meet those limits, but EPA does not specify the treatment that must be used. The
permits require the permittees to monitor for pollutants at regular frequencies to ensure that the
effluent limits are being achieved and to gather data which may be used in future permits. These
monitoring provisions, which are discussed in greater length in the Statement of Basis for each
permit, include the Self-Monitoring Requirements (Part 1.3.2), the Toxic Pollutants Screen (Part
1.3.4), the Acute Whole Effluent Toxicity (WET) Monitoring (Part 1.3.6), and the Chemical
Inventory Reporting Requirement (Part 1.3.9). The permittees submit the sampling and analysis
results of the self-monitoring quarterly; the Toxic Pollutants Screen results on the 1%, 3™ and 5"
years of the permit cycle; and the WET results quarterly or annually depending on the frequency
of the testing. The permittees submit the chemical formulation, concentration and discharge
volume of well treatment chemicals in their chemical inventory only in event of a discharge of such
chemicals. The effluent limits in NPDES permits are developed to protect the designated uses. As a
result, there are no restoration requirements in NPDES permits and EPA lacks the authority to
include them.

The amount of pollutants permitted to be discharged by a well subject to hydraulic fracturing is a
function of the concentration of pollutants discharged and the volume of discharge. This varies by
well.



Several commenters asked about permit enforcement, and how EPA will hold the permittees
accountable for environmental damage from hydraulic fracturing. Commenters specifically
mentioned environmental restoration, restitution, and bonding. They also asked how EPA will
ensure transparency of the fracturing process, assess environmental damage, and correlate human
health issues with fracking.

Response: As described above, the CWA gives EPA the authority to regulate the discharge of
pollutants in wastewater. Thus, with these permits, EPA is not regulating the process of hydraulic
fracturing, or directly monitoring that process or its effects. Rather, these NPDES permits are
written to conform to EPA’s CWA authority and regulate the discharge of produced water from
the five oil and gas facilities to surface waters. The effluent limits in the permits were developed to
protect water quality and the designated uses.

EPA evaluates effluent data from the facilities and inspects them to ensure compliance with the
permit. In the event of NPDES permit violations, EPA can order the permittee to take steps to
return to compliance and levy substantial fines. A permittee who has violated the law can
voluntarily agree to conduct a supplemental environmental project to offset part of the fines; these
environmentally beneficial projects relate to the violation in some way, but must be beyond what
the permittee is required to do by the law.

For members of the public wishing to obtain additional information regarding the nature of
discharge from these facilities, the permit applications, permits, and effluent data are publicly
available on EPA’s Envirofacs website. The information on this website is updated periodically as
permittees submit effluent data.

Other commenters state that the science used to make determinations for these permits is outdated
and asks EPA to consider pending [unspecified] WQS to address fracking.

Response: The EPA considered tribally adopted existing uses as well as designated uses for
determining appropriate criteria for use in establishing water quality based permit limitations.
Commenters did not provide enough information about the other WQS to which they were
referring to evaluate the comment any further.

Beneficial Use:

Commenters stated that if the facilities decide to cease discharging, local ranchers will lose access
to the facilities’ surface water discharges, which provide rangeland resources where there is little
or no other water available. Commenters also assert that loss of the surface water discharge will
have a negative effect on wildlife, tribal livestock ranching operations, and riparian wetland
habitat, as well as cause damage to stream channels. Commenters argue that the loss of water for
cattle will force ranchers out of the livestock business.

Some commenters stated that the discharged water supports beneficial uses and is of good enough
quality for use by wildlife and livestock.



Other commenters stated concerns regarding the damage that hydraulic fracturing-related activities
will cause on both surface water and groundwater sources, and voiced concerns over potential
harm that hydraulic fracturing waste products may cause to indigenous species and aquatic habitat.
Additionally, commenters asserted that hydraulic fracturing could cause earthquakes.

Response: EPA notes that commenters provided both negative and positive comments on the
beneficial use of produced water. EPA did not write the five permits to guarantee or prohibit the
ongoing discharge of that water. Rather, EPA developed the permit limitations in each permit to
meet the technology-based requirements of 40 CFR Part 435, Subpart E, which prohibits the
discharge of produced water unless “it is of good enough quality to be used for wildlife or
livestock watering, or other agricultural uses.” EPA also included permit limitations to ensure
that discharges meet the tribally adopted water quality requirements that apply to the receiving
water. EPA developed the permit limitations and monitoring requirements after a thorough
evaluation of available information sources including the tribally adopted water quality criteria
for pollutants present in the discharge, and available data on the effects of these types of pollutant
discharges on wildlife, aquatic life and livestock. The administrative record for the final permits
includes all references used in the evaluation. The resulting limitations that are included in the
final permits ensure that the discharged produced water is good enough quality for wildlife and
livestock use, and will not exceed the tribal water quality criteria for protection of aquatic life.

It is important to note that EPA's rules and policies for preparing NPDES permits do not include a
process for the direct accounting of the economic impacts of particular permit decisions. Instead,
economic impacts are considered during the development of effluent guidelines such as 40 CFR
Part 435 under Section 304 of the CWA and WQS under Section 303 of the CWA.

One commenter stated that the proposed discharges from the five permitted facilities do not qualify
for the agricultural and wildlife use exemption contained in 40 CFR Part 435, Subpart E because
the discharges are not composed exclusively of produced water. The commenter stated that EPA
regulations and supporting technical documents indicate that fracking flowback and used well
treatment fluids do not qualify as produced water, based on the regulatory text and supporting
technical documents. The commenter concluded that EPA did not consider the presence of fracture
chemicals in produced water while developing 40 CFR Part 435, Subpart E, and did not expect
them in waste streams.

Response: The ELG in 40 CFR Part 435, Subpart E — Agriculture and Wildlife Water Use
Subcategory, is applicable to onshore oil and gas facilities in the continental United States west of
the 98™ meridian that generate produced water that has a use in agriculture and wildlife
propagation. If an oil and gas facility is so situated, then its produced water may be discharged
subject to the requirements of 40 CFR § 435.52.

Section 435.52 establishes two limitations related to produced water: a numeric limitation and a
narrative limitation. The numeric limitation on produced water is an oil and grease limit of 35
mg/L. The narrative limitation is a broad prohibition, with one exception, against the discharge of
waste pollutants from oil and gas facilities. It provides:




“There shall be no discharge of waste pollutants into navigable waters from any source (other
than produced water) associated with production, field exploration, drilling, well completion, or
well treatment (i.e., drilling muds, drill cuttings, and produced sands).”

The regulation identifies five activities undertaken at oil and gas facilities: production, field
exploration, drilling, well completion, and well treatment. The regulation also identifies, in
parentheticals, four sources of pollutants associated with oil and gas activities: produced water,
drilling muds, drill cuttings, and produced sands. EPA has historically read the parentheticals in
the regulation to identify the sole four pollutant sources associated with oil and gas activities
subject to Subpart E. Thus, all pollutants must be identified with a particular source. If a pollutant
is contained in drilling muds, drill cuttings or produced sands, it may not be discharged. If a
pollutant is contained in produced water, it may be discharged. Because the list of pollutant
sources in Section 435.53 is fairly limited, for the purposes of permitting, produced water may
contain a variety of pollutants including those present in the formation water and those arising out
of well treatment activities. Such pollutants may be discharged with the produced water so long as
that water is of good enough quality for wildlife or livestock water, or other agricultural uses (i.e.,
“is of good enough quality), and is actually put to that use.

The commenter challenges EPA’s long-standing interpretation of the regulatory text of Subpart E
fo allow the discharge of produced water that contains well treatment wastes, so long as it is of
good enough quality. The commenter includes citations to some sections of the technical
development document (TDD) EPA issued in September 1976 as it prepared to promulgate the
interim final rules for Part 435. The TDD, titled “Development Document for Interim Final
Effluent Limitations Guidelines and Proposed New Source Performance Standards for the Oil and
Gas Point Source Category,” compiled EPA’s findings concerning the nature and treatment of
wastewater discharges from oil and gas operations, both onshore and offshore. Among other
things, the TDD divided the oil and gas industry into the different sub-categories currently found
in Part 435, and recommended ELGs for each category. In doing so, the TDD characterized the
waste streams generated by these different industry categories.

EPA agrees that certain parts of the TDD appear to state that well treatment and well workover
fluids are a separate waste stream from produced water. However, the TDD is not uniform in this
regard, and ultimately EPA has treated well treatment and well workover wastes as part of the
production waste stream, which includes produced water. The TDD provides support for this
approach. In characterizing these waste streams in the TDD, EPA clearly understood that well
treatment and well workover wastes are similar to those produced by drilling and production
actvities. TDD, p. 41. More specifically, EPA anticipated that spent well acidizing and fracturing
fluids are wastes that “are moved through the production, process and treatment systems after the
well begins to flow again. Therefore initial production from the well will contain some of these
fluids.” TDD, p. 23. Ultimately, EPA concluded that spent acid and fracturing fluids “do not
appear as a discrete waste source.” TDD, p. 96. For most onshore o0il and gas operations (i.e.,
those covered by Subpart C), this finding has no effect, as those operations are prohibited from
discharging pollutants associated with produced water. However, because Subpart E does allow
the discharge of pollutants in produced water, this finding supports EPA’s historic understanding
of the regulatory language at Subpart E allowing discharge of well treatment wastes that appear
in produced water, as long as it is of good enough quality to be used for wildlife or livestock
watering or other agricultural uses and that produced water is actually put to such use during
periods of discharge.



In the context of the TDD, the text of the regulatory language makes sense. While well treatment is
a separate activity from the basic process of production, the waste streams are similar. Production
entails the flow of oil and produced water from the well bore. When such flows wane, sands, acids,
and other fluids are pumped down the well bore to stimulate additional production. Depending on
rates of mixing, residence time downhole, and other factors specific to the well bore and the
producing formation, the chemicals placed downhole return to the surface over time along with
produced water and oil. For this reason, both the onshore ELG (i.e., Subpart C) and the
agriculture and wildlife use ELG (i.e., Subpart E) do not refer to well treatment as a separate
source of wastes. The onshore ELG prohibits discharge of all wastes, and the agriculture and
wildlife ELG require treatment of wastes to ensure that the produced water is of good enough
quality before it can be discharged. ’

Several commenters requested that EPA not renew the permits. Some suggested they should not be
renewed because the water cannot be of good enough quality for wildlife.

Response: EPA disagrees that the water cannot be of good enough quality for wildlife. Beyond the
good enough quality issue commenters did not provide any specific reason why EPA should not
renew these permits. EPA can only terminate an NPDES permit or deny permit renewal for
specific reasons outlined at 40 CFR § 122.64, including noncompliance by the permittee with the
permit; a determination that the permitted activity endangers human health or the environment
and can only be regulated to acceptable levels by permit termination or modification; or a change
in condition that requires temporary or permanent reduction or elimination of the discharge such
as plant closure or termination of the discharge by connection to a publicly-owned treatment
works.

Clean Water Act:

Commenters stated that EPA has ignored its CWA NPDES authority by failing to require the five
permitted facilities to disclose or list chemicals used in the oil and gas extraction process.

Response: The NPDES authority under Section 402 of the CWA and implementing regulations
under 40 CFR Part 122 control the discharge of pollutants. In response to comments received on
chemical usage at these facilities, EPA has added a new permit condition including a chemical
inventory requirement to maintain records on the types, quantities and chemical formulations used
in well treatment and workover activities and an additional reporting requirement for well
treatment and workover fluids if these fluids are discharged.

Comments stated that the NPDES regulations for OQil and Gas Production in 40 CFR Part 435
Subpart E are outdated and did not consider fracking chemicals. Comments stated that fracking-
related activities are exempt from major environmental laws that currently protect the public and
the oil and gas industry does not have to comply with key provisions of the CWA. Other
comments suggested that EPA should ban all fracking.

Response: EPA takes note of these comments, but is not responding. These comments are outside
the scope of the NPDES permitting process.




Compliance Schedules for Sulfide:

One commenter stated that the permits do not protect the aquatic life use and are contrary to the
CWA because the permits provide a three-year compliance schedule to achieve compliance with
the WQBEL for sulfide.

Response: EPA has long interpreted CWA Section 301(b)(1)(C) as allowing compliance schedules
for WOBELSs if a State has indicated that it intends to allow them. See In the Matter of Star-Kist
Caribe, Inc., 3 EA.D. 172, 175, 177 (1990). The Tribes have adopted water quality requirements
that include a provision authorizing the use of compliance schedules. Thus, because the effluent
limit for sulfide is a WQBEL written to protect the aquatic life use of the receiving water, the
compliance schedule for sulfide is consistent with the CWA and EPA’s regulations.

Monitoring/Disclosure of Toxic Chemicals:

Several commenters noted that toxic chemicals from fracking and well maintenance are not listed
in the permit, expressed concern that EPA is not addressing the toxicity from these chemicals, and
stated that effluent limits should be established. Commenters specifically questioned the lack of
limitations to protect public health for the chemicals glycol, xylene, ethylene glycol, benzyl
chloride, isopropanol, and naphthalene. Commenters also noted that the health effects for many of
these chemicals are unknown and therefore the permit limits don’t protect public health.
Commenters also stated the permits should mandate the testing of chemicals that, while not listed
in the Tribes’ water quality requirements, have material safety data sheet information indicating
they could pose animal and human health risks: Commenters also noted that the chemicals the
companies used are proprietary and are not released for review. A related comment states that only
one permit (Phoenix-Sheldon Dome) listed the trade names of the maintenance fluids used and that
it is dangerously inconsistent for the other Wind River permits to exclude this similar product
information.

Commenters stated that Wyoming requires operators to provide a full list of chemicals they
propose to use in fracturing and requires operators to disclose the chemical abstract service
numbers for all additives used along with the concentrations of those additives.

Comments expressed concern that the WET monitoring frequency and the toxics pollutant screen
frequency do not adequately represent the discharge, particularly related to well maintenance and
fracking. Comments suggest that monitoring should be tied to fracking or well treatment events.

Response: EPA is providing below a more detailed rationale with respect to permit discharge
limitations and/or monitoring requirements associated with on-site activities which include well
maintenance, produced water treatment, and well treatment (stimulation).

Well Maintenance and Produced Water Treatment: Produced water is generated by the operation
as long as the well is in production. The amount of produced water varies depending on many
individual factors at the well. In some cases, produced water from one individual oil production
well is treated and discharged while in other cases, produced water from multiple wells is
comingled and sent to a common treatment system and then discharged.
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Some activities such as produced water treatment occur on a continuous basis. Some activities
such as well maintenance occur at frequent regular intervals, e.g. biweekly. Due to the physical
layout of the produced water treatment systems in place (emulsion breaking, heat treating, oil
water separation, and holding ponds) the produced water discharge has a high probability of
containing pollutants originating from both well maintenance activities and produced water
treatment activity at any time.

EPA evaluated material safety data sheet (MSDS) chemical information for produced water
treatment and well maintenance with usage frequency for one facility, Phoenix Production
Sheldon Dome (WY-0024953). The information was used to evaluate if there was reasonable
potential (RP) to cause an excursion above Tribal water quality criteria for any of the chemical
substances listed in the MSDS sheets. EPA found there were only two pollutants in the
maintenance and produced water treatment fluids that may occur at a concentration in the
discharge which demonstrated RP to exceed water quality criteria established by the Tribes or
published EPA water quality criterion established under Section 304(a) of the CWA. As explained
in the Statement of Basis for that proposed permit, those pollutants were zinc and trimethyl
benzene. A limitation was placed in that permit for zinc. For trimethyl benzene, an appropriate
monitoring method could not be established due to the lack of an approved analytical method
under 40 CFR Part 136 or other readily available analytical method. Only one potential solid
waste analytical method was found that required a procedure modification to quantify trimethyl
benzene. EPA determined the use of this method with the modification would be impractical and
costly for the permittee to implement as part of a regular monitoring requirement.

For the other four permits, no specific information on chemicals used in the well maintenance and
produced water treatment was provided in the permit applications. EPA did evaluate the permit
application information and previous self-monitoring conducted by the permittees to determine
whether they contain pollutants that have associated water quality criteria. Where the data
indicated the presence of pollutants subject to water quality criteria, EPA sought to determine if
the pollutants were present at levels that would cause or contribute to an excursion of water
quality criteria. However, without the information from monitoring required in the renewal permit,
a decision to include (or not) new permit limitations would be based on insufficient data (e.g. one
point). Due to the lack of sufficient information on potential pollutant concentrations and the
variability of those pollutants in the discharge, all the proposed permits contain monitoring
requirements for metals, volatile and semi-volatile organics, and WET. These sample results will
be sufficient to allow EPA to further characterize the pollutants in the discharge and, if necessary,
establish limits to prevent the discharge of toxic substances in toxic amounts.

As explained above, chemicals associated with well maintenance activities and produced water
treatment activity have a high probability of being in the discharge at any particular time.
Therefore, the monitoring frequencies established in the proposed permits are appropriate to
characterize the discharge of potential toxic pollutants which may be present as a result of added
produced water treatment and well maintenance chemicals. Because of the likelihood that any
pollutants in the well maintenance and produced water treatment fluids will be present at times
during the monitoring event, the resulting monitoring data will be representative of the actual
discharge.
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Well Treatment: For other infrequent activities such as well treatment (e.g., acidizing,
stimulation), EPA did not have sufficient information on quantities and concentrations of
chemical substances either provided by the permittee or available from publically available
information sources (e.g., websites such as FracFocus), to assess whether any of the pollutants
potentially present in the well treatment fluids will cause or contribute to an excursion of Tribal
water quality requirements or cause toxicity in the produced water discharge. In order to gather
more information on chemical usage in well treatment and workover activities as discussed
above, EPA has added a new chemical inventory requirement. The chemical inventory requires
the permittee to maintain records on the types, quantities and chemical formulations used in well
treatment and workover activities; as well as instituting an additional reporting requirement for
well treatment and workover fluids if these fluids are discharged.

In some cases where EPA was able to identify what pollutants are present in well treatment fluids,
EPA nonetheless lacked sufficient information to develop effluent limitations. EPA evaluated well
treatment chemical quantity and concentration information provided by Phoenix Production to
determine whether those chemicals had RP to exceed WQS pursuant to 40 CFR § 122.44(d)(1)(i).
However, EPA did not find any applicable water quality requirements established by the Tribes,
or a published EPA water quality criterion established under Section 304(a) of the CWA, for the
substances identified in Phoenix Production’s well treatment fluids and, as a result, could not
complete a RP determination.

The ability of the permittees to collect samples at the frequencies specified in the renewal permits
is achievable, but can be challenging because of geographical location and physical site
conditions. The locations of the facilities are very remote and are not staffed 24 hours per day.
Meeting sample holding times and performing on-site testing can be difficult also due to these
conditions.

Commenters suggested that monitoring requirements be tied specifically to well treatment events.
Additional monitoring to try and specifically monitor (i.e., target) a produced water discharge
containing well treatment fluids after a treatment was performed would require a highly complex
and very expensive testing scheme that would not guarantee accurate or representative results.
Targeting those discharges would require calculating, or otherwise determining, when the
produced water impacted by a treatment event would actually discharge from the outfall. The
presence of well treatment related pollutants at the outfall would depend on a number of site
specific factors at each facility that affect hydraulic detention times and mixing characteristics,
which in turn greatly influence the potential pollutant concentrations that will be present in a
facility’s discharge. These site-specific factors include the physical layout of the wells, the
produced water treatment system in place, and the presence of final holding ponds prior to the
actual discharge. EPA considered different methods of detecting well treatment pollutants in
facility discharges including requiring the inclusion of “tracer” substances in the well treatment
fluids, or requiring enhanced monitoring of an indicator substance such as Total Dissolved Solids
(TDS) before, during and after well treatment events. These approaches could provide some
indication of when the well treatment fluids and formation water mixture was actually being
discharged; however, neither approach proved workable. Requiring the inclusion of a “tracer”
substance in well treatment mixtures to be injected downhole would require a complex special
study and extensive modeling.
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Moreover, EPA does not have CWA authority to require the addition of substances or pollutants
into an actual industrial operation, such as an oil and gas well, and such activity may require
modification of an Underground Injection Well (UIC) permit. Enhanced sampling of an indicator
substance would require extended and frequent sampling which, given the factors described
above, would be extremely difficult. Further, well treatment often uses significant volumes of
water and the utility of any indicator substance would depend on the characteristics of the water
used.

EPA does not have or has not seen sufficient compelling information from the NPDES permit
application data and other information sources (i.e. Phoenix Production, FracFocus) on the
chemical composition of the well treatment fluids to justify such highly complex and expensive
testing requirements. However, EPA has added a requirement for a chemical inventory to the
permits which will supply more data to inform future permitting.

More broadly, EPA is improving our scientific understanding of hydraulic fracturing and
providing regulatory clarity and protections against known risks. Information on these activities

is available here:

http://www2.epa.gov/hydraulicfracturing

Environmental Justice:

Comments stated that these permits as currently drafted don't serve their intended purpose of
protecting water quality, public, wildlife, and livestock health and would not provide equal
protection to all the citizens of Wyoming. Commenters assert that under current state regulations
these discharges would not be permissible elsewhere in Wyoming, mainly based on the lack of
disclosure of fracking chemicals. Permitting these discharges therefore is counter to the standards
the state of Wyoming has established in the rest of the state and would unfairly burden the
residents of the Wind River Indian Reservation with potential exposure to hazardous constituents
in these waste streams.

Response: Because these permits are for discharges on the Wind River Indian Reservation, EPA
has written them to meet the water quality requirements adopted into Tribal law by the Tribes.
Nonetheless, the permits drafted by EPA are as, or more, stringent in controlling specific
pollutants as similar permits issued by the Wyoming Department of Environmental Quality
(WDEQ). Regarding the lack of a reporting requirements for well treatment and maintenance
chemicals, in response to this and other comments, EPA has added a requirement that the facilities
disclose any such chemicals that are discharged.

Groundwater:
Comments stated there is no discussion about the contamination of groundwater.
Response: These permits are for discharges to surface water. Under the CWA, EPA has only the

authority to issue NPDES permits for discharges of pollutants to surface waters. EPA cannot issue
NPDES permits that directly regulate discharges to groundwater.
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Public Health/ Effect on People/ Side Effects/Benzene:

Commenters stated that the permits do not protect human health in their current state. Commenters
stated that the permits should consider the effects of the permitted discharges on the food chain,
either through the consumption of cattle that ingested the produced water or the consumption of
plants irrigated by the produced water.

Response: As described above, EPA developed both TBELs and WQBELs for these permits. The
TBELs for sulfate, specific conductance, chloride and TDS were developed to ensure that the
discharges are of good enough quality for wildlife and livestock watering and other agricultural
uses. EPA has historically interpreted this to mean that the water may be consumed by wildlife or
livestock without causing chronic or acute health effects. Thus, the TBELSs are written to protect
use of the water by wildlife and livestock based on the latest research, which is contained in the
administrative record for the permit.

The WQBELs in the permit are written to protect the aquatic life uses designated for Class 3B
waters by the Tribes in their water quality laws. There are no human consumption or recreation
uses designated for these waters.

Commenters questioned the lack of limitations to protect public health for various chemicals,
including glycol, ethylene glycol, benzyl chloride, isopropanol, naphthalene, and xylene.
Commenters stated that the health effects for many of these chemicals are unknown and therefore
the permit limits are lacking in protection of public health.

Response: As described above, EPA developed TBELs and WQBELS for these permits to ensure
the discharges are of good enough quality for livestock and wildlife water and other agricultural
uses, and to protect the aquatic life uses of the receiving waters. EPA considered tribal water
quality requirements, recommended CWA 304(a) criteria, and available literature in determining
whether the uses were protected and if limitations for glycol, xylene, and ethylene glycol, benzyl
chloride, isopropanol, naphthalene, and xylene in the discharge would be required. The EPA
determined that it is unlikely there is RP for these pollutants in the discharge to cause or
contribute to an excursion of the Tribal aquatic life water quality criteria or EPA criteria.
However, the EPA does not believe it has sufficient information on the concentrations of these
constituents in the discharge to evaluate all applicable CWA requirements for establishing
potential effluent limitations and is requiring monitoring of the effluent to gather that data. Using
the information gathered during the monitoring, EPA will reevaluate the data against regulatory
requirements under 40 CFR Part 122 to determine if limits are needed for future permit renewals.

One commenter stated that because benzene levels in the discharge may be higher than a drinking
water standard, there should be an effluent limit for benzene. Other commenters stated that
benzene is a known carcinogen and although the stream has not been determined to be a tribal
drinking water source, no level should be permitted.
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Response: As described above, EPA can only write NPDES permit limits - including no discharge
limits — using the authorities provided by CWA Sections 301 and 402. Thus, the permit writer must
determine whether a pollutant may be limited by a TBEL or a WQBEL. As described in the
Statements of Basis for each permit, the permit writers had limited data regarding the
concentrations of benzene in the effluent from these facilities. The permit writers reviewed the
available literature on benzene to determine what concentration of benzene in the discharges
would ensure that they are of good enough quality for livestock and wildlife watering, as required
by 40 CFR Part 435, Subpart E. Neither EPA nor the Tribes have water quality criteria for
benzene for livestock watering. Likewise, there is very little research into the effects of benzene in
drinking water on cattle. The permit writers identified a single published report by the American
Petroleum Institute and based on Canadian research suggesting that benzene concentrations of
31,400 ug/L in drinking water would be protective of beef cattle. This is roughly three orders of
magnitude higher than the limited concentration data available to EPA for the discharges. Without
a firm scientific basis to establish a TBEL based on livestock watering, permit writers could not
establish a TBEL for benzene.

The permit writers also considered whether a WOBEL for benzene would be necessary. There are
no uses of the receiving waters that implicate human health, including drinking water use or
recreational uses. Thus, the only designated use for the receiving waters other than livestock
watering is aquatic life. While there are recommended human health criteria and a Safe Drinking
Water Act (SDWA) Maximum Contaminant Level (MCL) for benzene, there are no aquatic life
criteria for benzene. Without a designated use or criterion against which to develop a discharge
limit, permit writers could not establish WQBELSs for benzene.

While EPA could not establish a TBEL or WQBEL for benzene in these permits, it recognizes that
the limited dataset suggests that benzene concentrations in the effluent exceed both EPA’s human
health criterion and the SDWA MCL for benzene. To allow permit writers to better characterize
benzene concentrations in the effluent, and thus aid in permit development in future cycles, EPA
has included additional benzene monitoring of the effluent.
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1.

Response to Comments Specific to Wesco Winkleman Dome WY 0025232
March 9, 2015

Wesco commented that a review of the published Tribal Water Quality Standards (WQS)
approved by EPA did not list WQS for the Wind River Reservation. Since the Wind River
Environmental Quality Commission (WREQC) rules have not been published or made
available, Wesco is not able to determine the basis or justification of how the standards were
developed or the applicability of the standards to the draft National Pollutant Discharge
Elimination System (NPDES) permit. Wesco contends that it is not reasonable for the EPA to
enforce regulatory standards that have not been approved, formally adopted or finalized so
that it may be reviewed by the regulated community.

Response: The commenter correctly notes that EPA has not approved tribal WQS for the
Wind River Indian Reservation. However, EPA disagrees with the commenter’s assertion
that the water quality requirements adopted by the Eastern Shoshone Tribe and Northern
Arapaho Tribe (the Tribes) have not been published or made available — as the Tribes held
public hearings on and provided public notice of the requirements, subsequent to the Joint
Business Council adoption of draft standards through Tribal Resolution #2007-9377 on
October 17, 2007. At that time, the Joint Business Council announced a 45-day public notice
period and scheduled three hearings. The draft Tribal standards were available to the public
from October 17, 2007, through January 31, 2008, at the WREQC building in Fort
Washakie, WY. The three hearings were scheduled to be held in Crowheart, WY, on January
28"; Fort Washakie, WY, on January 29, 2008; and Arapahoe, WY, on January 31, 2008.
EPA staff attended the January 29, 2008 hearing. EPA therefore disagrees with the
commenter’s contention that the regulated community was denied the opportunity to review
the tribally-adopted water quality requirements.

With respect to the commenter’s contention that it is “not reasonable for the EPA to enforce
regulatory standards that have not been approved, formally adopted, or finalized,” EPA first
notes that the water quality-based effluent limitations (WQBELs) at issue in this permit were
developed based on water quality requirements that have been adopted by the Tribes. To the
extent that the commenter’s concern is that the Tribally-adopted water quality requirement
have not been formally approved by EPA, EPA relied on Clean Water Act (CWA) Section
301(b)(1)(C) and principles of tribal sovereignty in establishing WQBELs based on tribally-
adopted water quality requirements.




2. Wesco contends that the drainage in Big Horn Draw has been inaccurately classified as Class
3B as identified in the draft NPDES permit. Wesco asserts the drainage should be classified
as Class 4B because, without the discharge of produced water from the Winkleman Dome
field, Big Horn Draw would return to a seasonal ephemeral drainage as it existed prior to the
development of the Winkleman Dome field.

Response: EPA has reviewed the classifications provided in the tribally-adopted water
quality requirements and, while Bighorn Draw has not been assigned a particular
classification by the Tribes, EPA believes it best meets the 3B classification due to the
current conditions of the waterbody, including the flow from the Wesco discharge. The
following definition for Class 3B waters comes from the Tribes’ water quality law:

(i1) Class 3B. Class 3B waters are tributary waters including adjacent wetlands that are
not known to support fish populations or drinking water supplies and where those uses
are not attainable. Class 3B waters are intermittent and ephemeral streams with sufficient
hydrology to normally support and sustain communities of aquatic life including
invertebrates, amphibians, or other flora and fauna which inhabit waters of the
Reservation at some stage of their life cycles. In general, 3B waters are characterized by
frequent linear wetland occurrences or impoundments within or adjacent to the stream
channel over its entire length. Such characteristics will be a primary indicator used in
identifying Class 3B waters.

As described in the Tribes’ water quality law, Class 3B waters are characterized by frequent
linear wetland occurrences or impoundments within or adjacent to the stream channel over
its entire length. Currently there are a series of impoundments on the unnamed tributary to
Bighorn Draw which provide wetland and riparian habitat over the length of the waterbody.
These impoundments “support and sustain communities of aquatic life including
invertebrates, amphibians, or other flora and fauna which inhabit waters of the Reservation
at some stage of their life cycles.” As a result, the receiving water for the Wesco discharge
meets the definition of a Class 3B water, and EPA will continue to use that classification for
purposes of developing effluent limitations for this permit.

3. Wesco also commented that if the receiving water had been properly classified as a 4B water,
whole effluent toxicity (WET) requirements in the permit should be removed.

Response: EPA disagrees. WET monitoring and/or limitations are appropriate when
necessary to ensure compliance with applicable water quality requirements.




4. Wesco commented that the monitoring requirement for sulfide at a detection level of 0.002

mg/L (2 pg/L) is unachievable through current laboratory analytical methods. A letter from
an analytical chemistry lab was attached to the comments that stated the current laboratory
capabilities for analyzing sulfide as hydrogen sulfide.

Response: EPA understands the permittee’s concern. EPA notes that the effluent limitation
in the proposed permit was expressed incorrectly as total sulfide. The references to “sulfide”
in the effluent limit table in Section 1.3.1.3 and the monitoring requirement table 1.3.2 and
footnote d of that table have been replaced with “sulfide (as H2S)”. Since there currently is
no approved analytical method for sulfide (as H2S) under 40 CFR Part 136 which can detect
the pollutant at that low of a concentration, EPA added in a Reporting Level for sulfide (as
H>S) in the final permit of 0.10 mg/L (100 ug/L).

As the laboratory indicated in their letter, it can reliably achieve a detection level of 0.04
mg/L (40 ug/L) sulfide (as H2S) with current EPA approved methods under 40 CFR Part
436. Thus, EPA has set the reporting level for this permit at 2.5 times higher than the
reported detection level for the laboratory.

. Wesco commented that they would be unlikely to economically achieve effluent level below

100 mg/L sulfide as hydrogen sulfide. The comment further stated that any limit for a
constituent previously not considered in their permit was unwarranted. In addition, Wesco
commented that if a limit for sulfide was put in the permit, they were requesting an alternate
compliance point be established in the Big Horn Draw.

Response: EPA believes that the sulfide (as H»S) limitation of 0.002 mg/L is appropriate for
protection of aquatic life and understands some treatment will be required to achieve
discharge concentrations below the reporting level of 0.10 mg/L. The comment did not
include any specific treatment cost or economic analysis to support the assertion that the
limitations were not achievable. The new sulfide (as H2S) permit limitation is based on
protection of the aquatic life designated use for the receiving water in the Tribes’ water
quality law. The aquatic life criterion for sulfide (as H2S), 0.002 mg/L, was adopted by the
Tribes in their water quality law, and the value is equivalent to EPA’s published
recommended criterion for sulfide (as HzS) for protection of aquatic life. Since there is no
dilution available in the receiving water, the value is to be met at the end of the pipe. EPA
determined that a limit was necessary due to the level of the pollutant currently discharged
by the facility as described in the Reasonable Potential (RP) discussion in the Statement of
Basis. EPA also believes the compliance period of three years allowed to achieve the
necessary reductions is sufficient to design and install treatment necessary to achieve
compliance with the final effluent limitations. EPA has successfully worked with similar
facilities to identify appropriate physical treatment methods for (as H2S) at a relatively low
cost and believes the same technology can be employed for this discharge.

As discussed above, there is no dilution available in the receiving water and therefore, an
alternate compliance point in Big Horn Draw for sulfide (as H2S) would not allow the
Tribes’ water quality criteria to be met from the discharge point to the drainage and in Big
Horn Draw, and thus would not be consistent with 301(b)(1)(C).



6. Wesco commented that data collected from fluoride and selenium monitoring requirements
in the permit would be compared with surface water standards that are lower than drinking
water standards. They contended that setting surface water standards at levels less that
drinking water standards was not reasonable or practicable.

Response: Effluent limitations are not established for these pollutants in the permit, and the
monitoring requirement is intended to generate data to inform EPA’s permit writing in future
permit cycles. If that data shows that fluoride and selenium may require effluent limits, EPA
will use its normal process to evaluate and, if necessary, establish appropriate effluent levels
to ensure protection of all designated uses of the waterbody, including aquatic life uses. At
that time, EPA will review all available standards, as the use of drinking water standards
alone to set effluent limitations is not always protective of other uses such as aquatic life use.
No changes will be made to the fluoride and selenium monitoring requirements in the permit.

7. The permittee commented that the existing beneficial use of water would be jeopardized by
the loss of the discharge and provided a supplemental letter from USFWS. Wesco indicates
the USFWS reviewed discharge water quality reports and determined the quality was
sufficient for wetland enhancement. Other comments supported the use of the discharge in
providing riparian habitat and benefits to aquatic and non-aquatic life including plants, as
well as domestic and wildlife uses, in an area where little or no water is available for this
type of habitat or uses.

Response: EPA understands that the discharge currently provides riparian meadow/wetland
and open surface water habitat for waterfowl including migratory bird species. EPA
evaluated appropriate water quality criteria for aquatic life and wildlife in establishing the
effluent limitations for the renewal permit. The new and revised permit limitations will
ensure that the discharge quality is sufficient to maintain both aquatic life and
agricultural/wildlife uses in those riparian/wetland and open water areas.

8. The permittee commented that as written, Wesco would likely lose its ability to discharge the
produced water and may have to shut in producing wells once the injection capability of the
field is reached.

Response: Under the CWA, EPA does not typically mandate how permittees must meet their
permit limits, and permittees are generally free to use whatever operational or treatment
methods they choose to achieve compliance. The Wesco facility data indicates all proposed
effluent limitations, with the exception of sulfide (as H2S), can currently be met without
additional treatment. EPA has worked with a similar discharger on the Wind River Indian
Reservation to successfully implement low cost treatment of sulfide (as HzS). Such treatment
technology could be applied to the discharge from this facility, as well.
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10.

One commenter stated sulfide far exceeds the chronic standard, as presented on Table 5
(chronic standard 0.002 mg/L. and maximum reported level is 82 mg/L), and noted that the
permit allows Wesco three (3) years to implement actual sulfide reduction. Commenter
queried what intermediate steps can be taken towards reduction of sulfide in the water, noting
that because the produced water is discharged to an ephemeral stream, there is little dilution
that occurs. Commenter stated that this allows sulfide (and other toxics) to build up on soils.
Commenter stated that monitoring should be established around large snow and flood events
that would impact the sulfide concentrations in the immediate soils.

Response: In the interim time towards achieving final compliance with effluent limitations
Sfor sulfide (as H2S), Wesco is required to follow the compliance schedule in Section 1.3.3 of
the permit. The Section includes requirements to provide progress reports on steps taken
towards achieving compliance at regular intervals during the permit term.

As stated in the Statement of Basis, EPA acknowledged that there is no dilution available in
the receiving water. As such, the effluent limitations are established using the applicable
water quality criteria at the end-of-the-pipe to ensure that the Tribes’ water quality
requirements are achieved in the receiving water.

The commenter asserts that sulfide and other toxics will build up on soils and that
monitoring should be established around large snow and flood events that would affect the
sulfide concentrations in the immediate soils. The comment does not present any supporting
evidence for the assertion and it is not clear if the comment centers on soils around the
facility or discharge location or sediments contained in the receiving water. EPA has not
established water quality criteria for sediments in surface water and does not have a basis
for deriving permit limitations.

One commenter acknowledges that no drinking water use has been established for the
receiving water, but nonetheless argues that benzene should not be discharged. EPA should
not permit any level of benzene to be discharged to the ephemeral stream because of
potential future impacts over the life of the permit and because assuming that benzene will be
reduced by treating other pollutants is not protective enough of human health.

Response: As described above, EPA can only write NPDES permit limits - including no
discharge limits — using the authorities provided by CWA Sections 301 and 402. Thus, the
permit writer must determine whether a pollutant may be limited by a TBEL or a WQBEL. As
described in the Statements of Basis for this permit, the permit writers had limited data
regarding the concentrations of benzene in the effluent. The permit writers reviewed the
available literature on benzene to determine what concentration of benzene in the
discharges would ensure that they are of good enough quality for livestock and wildlife
watering, as required by 40 CFR Part 435, Subpart E. Neither EPA nor the Tribes have
water quality criteria for benzene for livestock watering.



11.

Likewise, there is very little research into the effects of benzene in drinking water on cattle.
The permit writers identified a single published report by the American Petroleum Institute
and based on Canadian research suggesting that benzene concentrations of 31,400 ug/L in
drinking water would be protective of beef cattle. This is roughly three orders of magnitude
higher than the limited concentration data available to EPA for the discharges. Without a
firm scientific basis to establish a TBEL based on livestock watering, permit writers could
not establish a TBEL for benzene.

The permit writers also considered whether a WQBEL for benzene would be necessary.
There are no uses of the receiving water that implicate human health, including drinking
water use or recreational uses. Thus, the only designated use for the receiving water other
than livestock watering is aquatic life. While there are recommended human health criteria
and a Safe Drinking Water Act (SDWA) Maximum Contaminant Level (MCL) for benzene,
there are no aquatic life criteria for benzene. Without a designated use or criterion against
which to develop a discharge limit, permit writers could not establish WQBELSs for benzene.

Although the reported values of benzene in the discharge do not warrant including effluent
limitations, EPA included monitoring requirements for benzene in the Toxic Pollutants
Screening requirements of the permits and can re-open the permit to include a limitation for
benzene in the event the level of benzene in the discharge changes.

One comment stated EPA Region 8 should consider this permit a "priority permit" and
initiate best practices that have been developed in support of EPA's Plan EJ 2014.
Commenter stated that extending the public comment period is one tactic that can be used,
but should not be the only tactic that EPA makes available in support of increased public
involvement and allowing tribal members ample opportunity to participate in this permitting
process.

Response: EPA Region 8’s EJ Implementation Plan identifies permits which are a priority
for enhanced public participation. Based on the information available during permit
development and the criteria for identifying priority permits in Region 8’s EJ implementation
plan, these permits were not identified as permits for review under EPA’s Plan EJ 2014.
Specifically, these permits did not fall into the following category:

“Non-Major” industrial NPDES permits (as defined in 40 CFR § 122.2) under the CWA
that are identified by EPA on a national or regional basis as a focus area, for new
sources or new dischargers, or existing sources with major modifications, including, but
not limited to, a new outfall, a new or changed process that results in the discharge of
new pollutants, or an increase in production that results in an increased discharge of
pollutants.

However, prior to proposing these permits Region 8 did conduct tribal consultation in
accordance with the EPA Policy on Consultation and Coordination with Indian Tribes.



12. One comment stated EPA's federal trust responsibility should be towards the protection of
human life, and not towards providing a source of drinking water for cows. Commenter
stated that EPA's long, drawn-out TAS process has weakened the ability of the Tribes to
protect natural resources within the exterior boundaries of the Reservation, as a function of
their sovereignty. Commenter asserted that it is important that EPA respect and consider the
water quality requirements established by the Tribes through their own governmental
processes.

Response: Consistent with the federal government’s trust responsibility to federally
recognized tribes, EPA implements environmental programs in Indian country to protect
human health and the environment there. As described above, EPA drafted these permits
using the permit process outlined in the CWA and EPA’s regulations. Thus, these permits
include both technology based effluent limits (TBELs) to ensure that the discharges are “of
good enough quality” for livestock and wildlife watering and WQBELs to ensure protection
of the tribally designated uses of the receiving waters. EPA relied on CWA Section
301(b)(1)(C) and principles of tribal sovereignty in establishing these WQBELs.

13. The document is extremely difficult to read from a layman’s perspective and raises
environmental justice concerns. For instance, measurements are not consistently presented in
the same manner (ug/L and pg/L), abbreviations are not defined and tables in the permit are
not numbered.

Response: EPA acknowledges that the permit and statement of basis contain terms and
conditions not familiar to the general public. It is difficult to balance accessibility of the
documents to the general public with the technical and legal precision necessary to ensure
this is a technically sound and legally enforceable permit.

Specific comments on Statement of Basis:

14. Background information: What are emulsion breaking chemicals and what are the effects of
these being discharged to the environment?

Response: Emulsion breaking chemicals help separate the oil and water. The permit has
WET testing to determine if any chemical or mix of chemicals in the discharge is causing

toxicity in the environment.

15. Do the settling ponds only allow for skimming of oil or do they take out mercury or other
constituents of concern?

Response: The settling ponds allow suspended solids to settle out of the water.
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17.

18.

19.

20.

The map showing the location of the facility does not contain any reference points showing
roads or where the produced water enters Bighorn Draw or where the Draw empties into the
Little Wind River.

Response: The map is from the permit application which only requires the map to show a -
mile radius around the facility in accordance with 40 CFR § 122.21(f)(7). The permit
includes coordinates of the discharge point for individuals seeking to identify its location on
a map.

The abbreviations on this map [the flow diagram] need to be defined. The individual stations
along the flow diagram need to be defined. More information needs to be provided on the
treatment ponds. Is the discharge located upstream or downstream of the Northern Arapaho
Utilities? Where is their diversion for the community water system?

Response: The flow diagram contains the information required by 40 CFR § 122.21(g)(2),
and the map showing the location of the discharge point contains the information required by
40 CFR § 122.21(f)(7). The permit includes coordinates of the discharge point for
individuals seeking more information concerning its location.

No discussion is provided about the importance of ephemeral streams in an arid area,
especially the benefits provided.

Response: The statement of basis does not discuss the importance of ephemeral streams;
however, EPA considered the Tribal water quality requirements and developed permit
conditions to protect the uses of these streams.

There is no discussion of groundwater impacts. The Water Code of the Northern Arapaho
and Eastern Shoshone Tribes recognizes the interconnection of surface and groundwater and
that water is a unitary resource.

Response: These permits are for discharges to surface water. NPDES permits protect the
uses of surface waters; the CWA does not directly regulate impacts to groundwater. EPA
based the effluent limits in this permit on the water quality requirements adopted by the
Tribes and principles of tribal sovereignty.

One commenter notes that Tribal water quality requirements indicate that traditional use
plants are located in the area of the discharge from Wesco’s Winkleman Dome facility.
Noting that tribal members harvest plants for traditional use, the commenter asks if additional
wetlands couldn’t be created and fenced in to act as a buffer to the existing wetlands,
presumably to reduce the perceived impact to human health.

Response: NPDES permits include terms and conditions necessary to protect water quality
uses and meet TBEL requirements. EPA does not generally specify what treatment
technology or best management practices must be used to meet those terms and conditions.
In this case, EPA developed effluent limits for the discharge which should protect all of the
uses identified by the Tribes in the water quality requirements.



21.

22.

23.

There is no discussion of the outcome of EPA’s inspections and Wesco’s response other than
mentioning photographs in the inspection records. How does the public access these records?
EPA should provide more information about the inspections and Wesco’s response.

Response: EPA finds that the compliance information provided in the statement of basis is
adequate for summarizing Wesco’s compliance history and explaining decisions made in the
permit on that basis. General compliance information for individual facilities can be
accessed online at EPA’s Envirofacts database at hitp://www.epa.gov/enviro/index.himl.

The public can also access a facility’s inspection records by sending a Freedom of
Information Act request to the U.S. EPA Region 8 or by visiting our office during business
hours at 1595 Wynkoop St Denver, CO 80202. For anyone wishing to visit to access records,
please call EPA in advance so that we can arrange to have someone available to help pull
the files and make copies.

Please define the difference between acute and chronic standards in Table 1.

Response: Water quality criteria for aquatic life contain two expressions of allowable
magnitude: maximum concentration to protect against acute (short-term) effects; and a
continuous concentration to protect against chronic (long-term) effects. Acute criteria are
established to protect against lethality or immobilization in a short time frame. Chronic
criteria are established to protect against longer term (often greater than 28-day) harms,
such as impacts to an aquatic species’ survival, growth, or reproduction.

Comments from the Bureau of Indian Affairs suggested that the existing quality, while
aesthetically unsightly, rapidly increases as the water drops in elevation from the last
production pond and provides beneficial habitat for aquatic species and plants as it travels
downstream through a series of manmade ponds. They also assert that loss of the water,
though it is unsightly and appears unclean, would be a detriment to the natural resources it
enhances under the current conditions. Loss of riparian zones, erosion, sedimentation, gully
washes and downsizing/downcutting would occur. Loss of water for livestock and many
wildlife species would also occur.

Response: Under the CWA, EPA does not typically mandate how permittees must meet their
permit limits, and permittees are generally free to use whatever operational and or treatment
methods they choose to achieve compliance with WQBELS.



